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C. Real Party In Interest and Plaintiffs In Underlying Action

State of Texas, Represented by: 

Cherokee County Attorney, Craig Caldwell, 135 S. Main St., Rusk, Texas 75785
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IV. Statement of Case

Relator, in the instant cause was prosecuted because Relator gave notice to the grand jury that the Cherokee County Court at law Judge, the honorable, Craig Fletcher, Cherokee County Attorney, Craig Caldwell, and other public officials had violated laws related to their office. One month after Relator filed criminal allegations against Cherokee County Judge, Judge Fletcher, and others, with the bailiff for the grand jury with instructions that the complaints be delivered to the grand jury, Judge Fletcher issued a warrant for the arrest of Relator.  Relator subsequently filed a motion to disqualify Judge Fletcher.  The Motion to Disqualify, asserted that the Honorable Judge, Craig Fletcher, had a personal interest in the potential testimony of Relator sufficient to require disqualification.  The motion was forwarded to the head administrative judge of the district, the Honorable Judge John Ovard who treated the motion as a Motion to Recuse and dismissed same, as it was not verified.  

Relator subsequently re-filed the Motion to Disqualify with verification.  In a verbal ruling, the Honorable Judge, Craig Fletcher, ruled that since Relator had filed one motion to disqualify that he could not file another.  The Honorable Judge, Craig Fletcher, did not forward the motion to the head administrative judge of the district as required by law and continued issuing rulings in the case.  

V. Statement of Jurisdiction

This Court has jurisdiction to issue a writ of mandamus, prohibition, or injunction under TEX. CONST. art. V, § 6, and TEX. GOV’T CODE § 22.221(a).  TA \l "TEX. CONST. art. V, § 6, and TEX. GOV’T CODE § 22.221(a)." \s "TEX. CONST. art. V, § 6, and TEX. GOV’T CODE § 22.221(a)." \c 7 
VI. Issues Presented for Relief

Relator files this instant petition to seek the following:

1. An order directing The Honorable Judge, Craig Fletcher, to produce a written order consequent to the verbal order given in court on the 20 day of June 2011, denying Relator’s Motion to Disqualify; 

2. An order directing the Honorable Judge, Craig Fletcher, to forward Relator’s verified motion to the head administrative judge of the district.   

3. An order granting a stay of all actions before the Cherokee County Court pending the outcome of Relator’s verified Motion to Disqualify the Honorable Judge, Craig Fletcher; and 

4. An order declaring all actions by Judge Fletcher, subsequent to the denial of the motion to disqualify Judge Fletcher, on the 20th day of June 2011,void and without force or effect.

VII. statement of facts

D. Relator Prosecuted In Retaliation

Relator is a reporter and radio talk show host out of Austin, Texas.  Relator does a show about due process and the rule of law.  As a consequence, Relator gets a great number of calls from people all over the country complaining about corrupt public officials and mistreatment of one sort or another.  In the instant cause, Relator received call from a personal acquaintance, Robert Fox concerning mistreatment by public officials in the City of Jacksonville, and Cherokee County.   Subsequently, Relator looked into the actions of the courts in Cherokee County and the outrageous assertions made by Mr. Robert Fox and Mr. David Baugh.  

On examining the court record by, looking at the existing documents, and more importantly, at the absence of certain documents, Relator found reason to believe that public officials had violated specific laws relating to their offices.  

E. Relator Filed Notice With Grand Jury

On the 23rd day of March 2009, Relator went to the Cherokee County Courthouse with the intention of presenting evidence of offenses by Cherokee County public officials to the grand jury meeting that day.  Relator approached Joe Evans, acting bailiff for the grand jury and immediately identified myself the asked Evans to notify the foreman that Relator had business with the grand jury and was here to request audience.   Evans assured Relator that the grand jury was very busy and would not be able to see Relator.  When Evans asked the nature of Relator’s business, Relator notified Evans that Relator was there to file allegations of offenses by Cherokee County public officials and handed Evans twelve envelopes one each intended for each member of the grand jury.  The envelopes contained statements documenting Relators assertions and allegations.  Relator requested that Evans deliver the folders to the grand jury.  See a copy of said complaints attached as Relator’s Exhibit A.  

After giving the above referenced documents to Evans, Relator sat and waited to be contacted.  After an hour or so, the grand jury filed out of the building.  Relator asked Evans when the grand jury could be expected to come back from lunch.  Evans stated that the grand jury had finished their business and would not be returning until their next scheduled meeting, which was a month away.  Relator left the building.  

F. Evans Filed Criminal Charge Against Relator

Relator delivered the above referenced documents to Evans on the 23rd day of March 2009.  On the 27th day of April 2009, Evans prepared a criminal complaint against Relator accusing Relator of “operating a private investigating business without a license.”  (see Relator’s Exhibit B)

G. Presumption based on Fact and Law

On the same day as the filing of the complaint, County Attorney, Craig Caldwell, prepared an information based on the complaint by Evans.  It is therefore, presumed that Evans first filed the complaint with Cherokee County Attorney, Craig Caldwell, as contemplated by TxCCP Article 2.04: 

Art. 2.04. SHALL DRAW COMPLAINTS.  Upon complaint being made before a district or county attorney that an offense has been committed in his district or county, he shall reduce the complaint to writing and cause the same to be signed and sworn to by the Relator, and it shall be duly attested by said attorney.

It is further presumed that Caldwell, after drawing up the compliant  and having it sworn to as indicated above, prepared an information based on the complaint as contemplated by TxCCP Article 2.05: 

Art. 2.05. WHEN COMPLAINT IS MADE.  If the offense be a misdemeanor, the attorney shall forthwith prepare an information based upon such complaint and file the same in the court having jurisdiction;  provided, that in counties having no county attorney, misdemeanor cases may be tried upon complaint alone, without an information, provided, however, in counties having one or more criminal district courts an information must be filed in each misdemeanor case.  If the offense be a felony, he shall forthwith file the complaint with a magistrate of the county.  

 In consideration of the above procedure as proscribed by law, it is the presumption of Relator that both the complaint and information were presented to Cherokee County Judge, the Honorable Craig Fletcher, by Caldwell.    

H. Examining Trial Held

On the 27th day of March 2009, the Honorable Judge, Craig Fletcher, acting in the capacity of a magistrate in and for the State of Texas signed a document entitled “Complaint Long Form Cause 50481,” wherein Magistrate Fletcher affirmed the following: 

“I, the undersigned Magistrate, have examined the facts, statements and charges set out in the above complaint together with the reasons for the Affiant to believe that such charge is true and correct and after receiving evidence and testimony in support of such charge I find that probable cause exists for the issuance of a warrant for the arrest of the above named accused.  (see Relator’s Exhibit C).  

The above referenced document appears to comport with TxCCP Article 16.17, which would constitute the order showing a finding of probable cause at an examining trial.  

Art. 16.17. DECISION OF JUDGE.  After the examining trial has been had, the judge shall make an order committing the defendant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require.  Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.  

In as much as the above document indicates a finding of probable cause, it must be construed that Judge Fletcher, at the time of making the finding was sitting for the purpose of examining into a criminal accusation as envisioned by TxCCP Article 2.11: 

Art. 2.11. EXAMINING COURT.  When the magistrate sits for the purpose of inquiring into a criminal accusation against any person, this is called an examining court.  

I. Judge Fletcher Issued Warrant for Arrest of Relator

On the 27th day of April 2009, Judge Fletcher issued a warrant for the arrest of Relator in accordance with TxCCP Article 16.20 (see Relator’s Exhibit D): 

Art. 16.20. "COMMITMENT".  A "commitment" is an order signed by the proper magistrate directing a sheriff to receive and place in jail the person so committed.  It will be sufficient if it have the following requisites:

1. That it run in the name of "The State of Texas";

2. That it be addressed to the sheriff of the county to the jail of which the defendant is committed;

3. That it state in plain language the offense for which the defendant is committed, and give his name, if it be known, or if unknown, contain an accurate description of the defendant;

4. That it state to what court and at what time the defendant is to be held to answer;

5. When the prisoner is sent out of the county where the prosecution arose, the warrant of commitment shall state that there is no safe jail in the proper county;  and

6. If bail has been granted, the amount of bail shall be stated in the warrant of commitment.  

J. Motion to Disqualify Timely Filed

On the 23rd day of April 2010, Relator filed a Motion To Disqualify Craig Fletcher for Cause the presiding judge stating that Judge Fletcher had an interest in the cause. (see Relator’s Exhibit E).  Since Relator had filed criminal allegations against Judge Fletcher, could be subject to criminal prosecution and potentially, civil litigation based on testimony Relator could give to the grand jury.  

K. Disqualification Denied for lack of Compliance with rules

Judge Fletcher abused his discretion by not disqualifying himself and instead, forwarded the Motion to Disqualify to the head administrative judge of the judicial district, the Honorable Judge John Ovard.  Judge Ovard, in the 24th day of January 2011, issued an order stating that he would treat the Motion to Disqualify as a Motion to Recuse and dismissed the motion since it was not verified.  (see Relator’s Exhibit F)
Texas Rules of Civil Procedure, Rule 18a(g)(3)(B) TA \l "Texas Rules of Civil Procedure, Rule 18a(g)(3)(B)" \s "Texas Rules of Civil Procedure, Rule 18a(g)(3)(B)" \c 4  
Motion to Disqualify. A motion to disqualify may not be denied on the ground that it was not filed or served in compliance with this rule. 
L. Verified Motion to Disqualify Denied by disqualified judge

Relator, on the 25th day of April 2011, re-submitted the original Motion to Disqualify Craig Fletcher for Cause, this time with verification. (see Relator’s Exhibit G) At a hearing held on 21st day of June 2011, Judge Fletcher abused his discretion when he denied the Motion to Disqualify claiming that since Relator had already filed the motion once that Relator could not file the amended motion.  While Judge Fletcher denied the motion in open court, an examination of the court record will show that Judge Fletcher did not produce a written order to the effect of the denial.  

M. Judge Continued Prosecution of Relator

After the filing of the verified Motion To Disqualify Craig Fletcher, the judge continued to makes rulings in the case.  

VIII. Motion to Disqualify Ovard

On the 25th day of March 2011, Relator filed a Motion to Disqualify Judge Ovard.  Relator alleged that Judge Ovard violated a law relating to his office when he decided to treat Relator’s Motion to Disqualify Craig Fletcher as a motion to recuse then denied it for failure to comply with Texas Rules of Civil Procedure, Rule 18.  (See Relaotrs Exhibit H)
N. Second Motion To Disqualify

While being held in the jail, relator prepared a second motion to disqualify Judge Fletcher and presented same to the jailers on the 21st day of October, 2011. (See Relator’s Exhibit I) Relator had repeatedly requested a notary to verify the document but none was made available to Relator.  Relator had been sent a letter explaining how to use an inmate could swear to the document without a notary, but that letter was never given to Relator and was returned to Mrs. Stevens.  

On release, Relator was given a package containing the Motion to Disqualify Judge Fletcher and other documents intended for the courts.  As soon as Relator was released from custody, about 2:30 in the afternoon, Relator went to the Cherokee County legal library in the Cherokee County Courthouse and prepared the second Motion to Disqualify Judge Fletcher and an Amended A Motion for a New Trial.  By the time the documents were ready it was 4:58 P.M., so Relator was unable to secure a notary before the clerk closed, so Relator filed the motion without notary.  

Relator was scheduled to appear before the court on the 27th day of October 2011 for a hearing on the contempt charges.  Before the hearing, relator filed with the court a notarized copy of the Motion to Disqualify Judge Fletcher. At the hearing held on the 27th day of October 2011, Relator was presented with a notice of denial of Relators’ second Motion to Disqualify Judge Craig Fletcher.  (see Relator’s Exhibit J)
Arguments in Support

A. Standard of Review

In this original proceeding, Relator raises one issue.  Relator claims Judge Fletcher refused to forward a verified motion to disqualify himself to the head administrative judge of the district and ignored a mandatory duty to refrain from signing orders while a motion to disqualify for cause was pending.
Mandamus relief is generally available if the trial court abuses its discretion, either in resolving factual issues or in determining legal principles when there is no other adequate remedy by law.  See Walker v. Packer, 827 S.W.2d 833 TA \l "Walker v. Packer, 827 S.W.2d 833" \s "Walker v. Packer, 827 S.W.2d 833" \c 1 , 839-40 (Tex. 1992).  A trial court abuses its discretion if Ait reaches a decision so arbitrary and unreasonable as to amount to a clear and prejudicial error of law.@  Johnson v. Fourth Court of Appeals, 700 S.W.2d 916 TA \l "Johnson v. Fourth Court of Appeals, 700 S.W.2d 916" \s "Johnson v. Fourth Court of Appeals, 700 S.W.2d 916" \c 1 , 917 (Tex.1985).  In most cases, in determining whether the writ should issue, we must further determine whether the party has an adequate remedy by appeal.  Id.  However, when a judge continues to sit in violation of a constitutional proscription, mandamus is available to compel disqualification without a showing that Relator lacks an adequate remedy by appeal because any orders rendered by a judge who is constitutionally disqualified are void and without effect.  In re Union Pac. Res. Co., 969 S.W.2d 427 TA \l "In re Union Pac. Res. Co., 969 S.W.2d 427" \s "In re Union Pac. Res. Co., 969 S.W.2d 427" \c 1 , 428 (Tex. 1998).  
On the other hand, denial of a motion to recuse is appealable upon final judgment.  Tex. R. Civ. P. 18a(f).  Furthermore, the supreme court has held that the erroneous denial of a motion to recuse does not void or nullify the judges subsequent acts.  See In re Union Pac. Resources Co., 969 S.W.2d 427 TA \l "In re Union Pac. Resources Co., 969 S.W.2d 427" \s "In re Union Pac. Resources Co., 969 S.W.2d 427" \c 1 ,  428 (Tex. 1998).  However, mandamus is available when a motion to recuse is filed and the judge refuses either to recuse himself or refer the motion to the presiding judge.  Winfield v. Daggett, 846 S.W.2d 920 TA \l ".  Winfield v. Daggett, 846 S.W.2d 920" \s ".  Winfield v. Daggett, 846 S.W.2d 920" \c 1 , 922 (Tex. App.BHouston [1st Dist.] 1993, orig. proceeding) (found judge violated duty to recuse himself or refer the motion to recuse and that there was no adequate remedy by appeal because, by refusing to refer the motion, judge had precluded Relator from developing a record for appeal).  Mandamus relief is also available without the necessity of showing an adequate remedy by appeal where the trial court's order is void.  See Dikeman v. Snell, 490 S.W.2d 183 TA \l "See Dikeman v. Snell, 490 S.W.2d 183" \s "See Dikeman v. Snell, 490 S.W.2d 183" \c 1 , 186 (Tex.1973); In re Burlington Northern and Santa Fe Ry. Co., 12 S.W.3d 891 TA \l "In re Burlington Northern and Santa Fe Ry. Co., 12 S.W.3d 891" \s "In re Burlington Northern and Santa Fe Ry. Co., 12 S.W.3d 891" \c 1 , 894 (Tex. App.BHouston [14th Dist.] 2000, orig. proceeding [mand. denied]). IN RE DAWN JOHNSON WHATLEY, Relator TA \l "IN RE DAWN JOHNSON WHATLEY, Relator" \s "IN RE DAWN JOHNSON WHATLEY, Relator" \c 1 
The Texas Constitution prohibits judges from deciding cases in which they are interested [Tex. Const. art. 5 § 11]. TA \l "Tex. Const. art. 5 § 11]." \s "Tex. Const. art. 5 § 11]." \c 7  The prohibition applies when the judge knows he or she has an interest in the subject matter in controversy, whether of an individual or fiduciary nature [Tex. R. Civ. P. 18b(1)(b) TA \l "Tex. R. Civ. P. 18b(1)(b)" \s "Tex. R. Civ. P. 18b(1)(b)" \c 2 ].

Disqualification. Judges shall disqualify themselves in all proceedings in which: 

 (b) they know that, individually or as a fiduciary, they have an interest in the subject matter in controversy;  (emphasis added)

In the context of disqualification, interest is defined narrowly. As the Texas Supreme Court has stated, "it is a settled principle of law that the interest which disqualifies a judge is that interest, however small, which rests upon a direct pecuniary or personal interest in the result of the case presented to the judge or court" [Cameron v. Greenhill, 582 S.W.2d 775, 776 (Tex. 1979) TA \l "Cameron v. Greenhill, 582 S.W.2d 775, 776 (Tex. 1979)" \s "Cameron v. Greenhill, 582 S.W.2d 775,776" \c 1  ;  Spigener v. Wallis, 80 S.W.3d 174, 179, 181 (Tex. App.--Waco 2002, no pet.) (party cannot create "interest" for purposes of constitutional disqualification by filing suit against judge)].

In the instant case, the judge had a direct interest in preventing Relator from acting as a witness against the judge before a grand jury.  

The constitutional right to due process of law entitles a person to a neutral judge [see    Marshall v. Jerrico, Inc., 446 U.S. 238, 242, 100 S. Ct. 1610, 64 L. Ed. 2d 182 (1980) TA \l "Marshall v. Jerrico, Inc., 446 U.S. 238, 242, 100 S. Ct. 1610, 64 L. Ed. 2d 182 (1980)" \s "Marshall v. Jerrico, Inc., 446 U.S. 238, 242" \c 1  ]. While most matters relating to judicial disqualification do not rise to a constitutional level, in the instant case, where the judge has been accused of criminal behavior by the Relator, the case can be considered extreme and warrants disqualification on the basis of bias and prejudice and is, therefore, constitutionally required [see    Aetna Life Insurance Co. v. Lavoie, 475 U.S. 813, 820-821, 106 S. Ct. 1580, 89 L. Ed. 2d 823 (1986) TA \l "Aetna Life Insurance Co. v. Lavoie, 475 U.S. 813, 820-821, 106 S. Ct. 1580, 89 L. Ed. 2d 823 (1986)" \s "Aetna Life Insurance Co. v. Lavoie, 475 U.S. 813, 820-821" \c 1  (due process violated because of judge's direct interest in case)].  

O. Judge Abused Discretion by failing to Recuse Self

The Texas Constitution sets out the grounds for disqualification [Tex. Const. art. 5 § 11] TA \l "Tex. Const. art. 5 § 11]" \s "Tex. Const. art. 5 § 11]" \c 7 :

No judge shall sit in any case wherein he may be interested, or where either of the parties may be connected with him, either by affinity or consanguinity, within such a degree as may be prescribed by law, or when he shall have been counsel in the case. (Emphasis added)

Relator, in his Motion to Disqualify demonstrated that the Honorable Judge, Craig Fletcher had a personal interest in the instant cause as, three days prior to the issuance of the warrant for the arrest of Relator, Relator had made criminal allegations against Judge Fletcher to the Cherokee County Grand Jury.  Judge Fletcher had a strong personal interest in keeping Relator from acting as a witness before the grand jury concerning the criminal allegations brought by Relator.  

Judge Fletcher, on the 21st day of June 2011, ruled that, since Relator filed a disqualification that was not verified, that the opportunity to move for disqualification was waived.  However, a constitutional disqualification may be raised at any stage of the proceedings and cannot be waived [ Spigener v. Wallis, 80 S.W.3d 174, 180 (Tex. App.--Waco 2002, no pet.) TA \l "Spigener v. Wallis, 80 S.W.3d 174, 180 (Tex. App.--Waco 2002, no pet.)" \s "Spigener v. Wallis, 80 S.W.3d 174, 180 (Tex. App.--Waco 2002, no pet.)" \c 1 ].  A judge who is subject to disqualification is entirely without jurisdiction in the case, and any judgment the judge renders is void and without effect [Rosell v. Central West Motor Stages, Inc., 89 S.W.3d 643, 650-651 TA \l "Rosell v. Central West Motor Stages, Inc., 89 S.W.3d 643, 650-651" \s "Rosell v. Central West Motor Stages, Inc., 89 S.W.3d 643, 650-651" \c 1  (Tex. App.--Dallas 2002, pet. denied); see § 110A.034].

Under Tex. Code Crim. Proc. Ann. art. 30.01 TA \l "Tex. Code Crim. Proc. Ann. art. 30.01" \s "Tex. Code Crim. Proc. Ann. art. 30.01" \c 2 , a judge was disqualified from presiding over prosecution for a terroristic threat because the judge was the target of the threat; reversible error occurred because she performed the discretionary act of excusing jurors before recusing herself, as required by Tex. R. Civ. P. 18b(2)(a). Burkett v. State, 196 S.W.3d 892, 2006 TA \l "Burkett v. State, 196 S.W.3d 892, 2006" \s "Burkett v. State, 196 S.W.3d 892, 2006" \c 1  Tex. App. LEXIS 5786 (Tex. App. Texarkana 2006).
While there was no terroristic threats in the instant case, Relator did file criminal allegations with the Cherokee County Grand Jury naming Judge Fletcher, giving the judge an interest in preventing Relator from testifying before the grand jury.  

P. Judge Shall Take No Action

After failing to properly act on the motion to disqualify himself, Judge Fletcher, continued to makes rulings in the case.  

Texas Rules of Civil Procedure 18a(f) TA \l "Texas Rules of Civil Procedure 18a(f)" \s "Texas Rules of Civil Procedure 18a(f)" \c 4  (2) Restrictions on Further Action. 

(A) Motion Filed Before Evidence Offered at Trial. If a motion is filed before evidence has been offered at trial, the respondent judge must take no further action in the case until the motion has been decided, except for good cause stated in writing or on the record. 

See Carson v. McAdams, 908 S.W.2d 228, 228-29 TA \l "Carson v. McAdams, 908 S.W.2d 228, 228-29" \s "Carson v. McAdams, 908 S.W.2d 228, 228-29" \c 1  (Tex. App.BHouston [1st Dist.] 1993, orig. proceeding); In re  M.E.H., 2004 WL 1471092 TA \l "In re  M.E.H., 2004 WL 1471092" \s "In re  M.E.H., 2004 WL 1471092" \c 1 , *2 (Tex. App.BFort Worth July 1, 2004, no pet.). 

Where the Relator filed a recusal motion on September 9, 2005, in a guardianship proceeding, the orders signed by the judge after the filing of the recusal motion violated the Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" (d) prohibition against further trial court action; these orders were void and of no effect. In re Whatley, 2006 Tex. App. LEXIS 8911 (Tex. App. Houston 14th Dist. Oct. 13 2006), TA \l "In re Whatley, 2006 Tex. App. LEXIS 8911 (Tex. App. Houston 14th Dist. Oct. 13 2006)," \s "In re Whatley, 2006 Tex. App. LEXIS 8911 (Tex. App. Houston 14th Dist. Oct. 13 2006)," \c 1  abrogated by De Gonzalez v. Guilbot, 315 S.W.3d 533 TA \l "De Gonzalez v. Guilbot, 315 S.W.3d 533" \s "De Gonzalez v. Guilbot, 315 S.W.3d 533" \c 1 , 2010 Tex. LEXIS 421 (2010).
Where a trial court judge denied a motion to recuse him and then ruled on a pending motion to recuse another judge, both orders were void; under Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" , a judge who is the subject of a motion to recuse cannot deny the motion or rule on whether it meets the requirements of Tex. Gov't Code Ann. § 25.00255 but has a mandatory duty either to grant the motion or to refer the motion to the presiding judge. In re Norman, 191 S.W.3d 858 TA \l "In re Norman, 191 S.W.3d 858" \s "In re Norman, 191 S.W.3d 858" \c 1 , 2006 Tex. App. LEXIS 3292 (Tex. App. Houston 14th Dist. 2006).
Although the trial court properly forwarded the motion for recusal to the presiding judge of the administrative district, he subsequently dismissed the father's lawsuit for want of prosecution before the motion to recuse was resolved, and no good cause was stated in the dismissal order; further, since the dismissal violated the Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" (d) prohibition against further trial court action, the dismissal order was void and of no effect. In re M.E.H., 2004 Tex. App. LEXIS 5824 TA \l "In re M.E.H., 2004 Tex. App. LEXIS 5824" \s "In re M.E.H., 2004 Tex. App. LEXIS 5824" \c 1  (Tex. App. Fort Worth July 1 2004).
Presiding judge was unaware that an administrative judge's order denying a litigant's recusal motion was void when the presiding judge signed two orders; because the administrative judge's orders were void given that he proceeded despite a timely objection under Tex. Gov't Code Ann. § 74.053 TA \l "Tex. Gov't Code Ann. § 74.053" \s "Tex. Gov't Code Ann. § 74.053" \c 2 , the presiding judge signed his orders while the recusal motion was pending, and because he did not state in these orders that there was good cause to act while a recusal motion was pending, for purposes of Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" (d), the presiding judge's orders were also void. Anderson v. City of Port Arthur, 2010 Tex. App. LEXIS 7706 TA \l "Anderson v. City of Port Arthur, 2010 Tex. App. LEXIS 7706" \s "Anderson v. City of Port Arthur, 2010 Tex. App. LEXIS 7706" \c 1  (Tex. App. Houston 14th Dist. Sept. 21 2010).

Q. Judge Forbidden to Proceed with Contempt Hearings

Relator filed two separate motions to disqualify Judge Fletcher as indicated above.  The second was sent to Judge Ovard after Relator had filed a motion to disqualify Judge Ovard, therefore, the court is without authority to proceed with the contempt hearings.  

Texas Rules of Civil Procedure 18a(g)   Duties of Regional Presiding Judge.

   (1)   Motion. --The regional presiding judge must rule on a referred motion or assign a judge to rule. If a party files a motion to recuse or disqualify the regional presiding judge, the regional presiding judge may still assign a judge to rule on the original, referred motion. Alternatively, the regional presiding judge may sign and file with the clerk an order referring the second motion to the Chief Justice for consideration.

   (2)   Order. --The ruling must be by written order.  

Therefore, the order issued by Judge Ovard denying Relator’s second motion to disqualify Judge Fletcher was issued in violation of Rule 18a(g).  
R. No Adequate Remedy

In the instant case, the presiding judge denied the motion in open court but failed to issue an order to that effect.  

Having concluded that Judge Baird abused his discretion, we must determine if Thompson has an adequate remedy by appeal. The "[d]enial of a motion to recuse is appealable upon final judgment. Thus, a Relator challenging the denial of a recusal motion ordinarily has an adequate remedy by appeal of the denial of a motion to recuse." In re Norman, 191 S.W.3d at 860; see also Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" (f) (providing that denial of motion is appealable from final judgment). Here, however, the trial judge has not denied the motion to recuse, but has refused to rule on it. As noted above, in such circumstances, courts have concluded that no adequate remedy by appeal exists and have granted mandamus relief. See McLeod, 582 S.W.2d at 775; In re Norman, 191 S.W.3d at 860 ("[The trial judge] had a mandatory duty either to recuse himself or refer the motion to the presiding judge . . . . We conditionally grant the petition for writ of mandamus."); In re Healthmark Partners, L.L.C., 2004 WL 1899953, at *2 ("In the circumstances of this case, [the trial judge] had only two options, recusal or referral. Because she took neither, we grant . . . the petition for writ of mandamus.").

We agree that, under the circumstances presented here, Thompson has no adequate remedy by appeal. First, this is a novel and important case with wide public interest, which provides an opportunity for this Court to give "needed and helpful direction to the law that would otherwise prove elusive." In re Prudential, 148 S.W.3d at 136. Second, the parties' right to an impartial judge is at risk by the judge's failure to consider and rule on the motion to recuse. Id. Although we acknowledge that the rule's provision for appeal after the denial of a motion to recuse may provide an adequate remedy in that situation, that remedy is inadequate, where, as here, a judge refuses to rule. Allowing a judge accused of bias to improperly decline to refer the matter to a neutral judge and to conduct potentially biased proceedings injects an unacceptable risk of actual bias and--importantly for interests of the judicial system at large--the potential appearance of bias. See Aetna Life Ins. v. Lavoie, 475 U.S. 813, 825 (1986) ("[T]o perform its high function in the best way, justice must satisfy the appearance of justice." (Internal quotation marks omitted.)). Waiting until final judgment to appeal the judge's failure to rule on a recusal motion--if such an appeal is even available--would not be an adequate remedy because it could not sufficiently correct the perception of bias engendered by the judge's failure to allow the merits of the recusal motion to be timely addressed by a neutral judge. Third, granting mandamus relief here will not cause appreciable delay or cost to the parties or the judicial system, while mitigating the risk of harm caused by the appearance of bias. See In re Prudential, 148 S.W.3d at 136. In re Lowell Thompson, Tex Ct of App, 3rd Dist, No. 03-10-00698-CV,( TA \l "In re Lowell Thompson, Tex Ct of App, 3rd Dist, No. 03-10-00698-CV,(" \s "In re Lowell Thompson, Tex Ct of App, 3rd Dist, No. 03-10-00698-CV,(" \c 1 December, 2010).

See also: 

Upon receiving Relators' motion to recuse, the trial judge had a mandatory duty under Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a"  to recuse himself or refer the motion to the presiding judge. The judge abused his discretion by determining that the motion was untimely and failing to refer it; therefore, Relators were entitled to conditional mandamus relief directing the trial judge to comply with Rule 18a. In re House of Yahweh, 2009 Tex. App. LEXIS 1576 TA \l "In re House of Yahweh, 2009 Tex. App. LEXIS 1576" \s "In re House of Yahweh, 2009 Tex. App. LEXIS 1576" \c 1  (Tex. App. Eastland Mar. 5 2009).
In a civil case, mandamus relief was granted to the Relator as the trial judge abused her discretion in refusing to consider the Relator's motion to recuse based on statements and ruling the judge made allegedly evincing her bias, and the motion to recuse was timely filed. In re Healthmark Partners, L.L.C., 2004 Tex. App. LEXIS 7636 TA \l "In re Healthmark Partners, L.L.C., 2004 Tex. App. LEXIS 7636" \s "In re Healthmark Partners, L.L.C., 2004 Tex. App. LEXIS 7636" \c 1  (Tex. App. Houston 14th Dist. Aug. 26 2004).
Mandamus relief was properly granted in a criminal proceeding where Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a"  applied and the respondent trial judge, in refusing to recuse himself or refer defendant's recusal motion to another judge to decide, violated a ministerial duty because by failing to recuse himself because his bias had been established as a matter of law. De Leon v. Aguilar, 127 S.W.3d 1, 2004 TA \l "De Leon v. Aguilar, 127 S.W.3d 1, 2004" \s "De Leon v. Aguilar, 127 S.W.3d 1, 2004" \c 1  Tex. Crim. App. LEXIS 69 (Tex. Crim. App. 2004).
Mandamus relief was appropriate to require a judge to vacate orders denying a motion to recuse him and granting a motion to transfer; the challenged judge had a mandatory duty to recuse or to refer the motion to another judge, regardless of whether the motion to recuse might be defective or untimely under Tex. Gov't Code Ann. § 25.00255(b), TA \l "Tex. Gov't Code Ann. § 25.00255(b)," \s "Tex. Gov't Code Ann. § 25.00255(b)," \c 2  and mandamus relief was therefore available even though the denial of the motion to recuse was appealable upon final judgment as provided in Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" (f). In re Guilbot, 2009 Tex. App. LEXIS 8419 TA \l "In re Guilbot, 2009 Tex. App. LEXIS 8419" \s "In re Guilbot, 2009 Tex. App. LEXIS 8419" \c 1  (Tex. App. Houston 14th Dist. Nov. 3 2009). 

In a divorce case, mandamus relief was conditionally granted because a trial judge improperly entered a stay and restraining order while a recusal motion was pending against him for an alleged violation of Tex. Code Jud. Conduct Canon 6(D)(2) TA \l "Tex. Code Jud. Conduct Canon 6(D)(2)" \s "Tex. Code Jud. Conduct Canon 6(D)(2)" \c 2 ; the order did not state the basis for finding that good cause existed for issuing the order, pursuant to Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" (d). In re Stearman, 252 S.W.3d 113, 2008 TA \l "In re Stearman, 252 S.W.3d 113, 2008" \s "In re Stearman, 252 S.W.3d 113, 2008" \c 1  Tex. App. LEXIS 3408 (Tex. App. Waco 2008). 

Mandamus relief was appropriate in a guardianship proceeding because the trial judge entered orders while a recusal motion was pending; the challenged orders did not have good cause language such as might suffice under Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" (d) for the trial court to take further action in the face of a pending motion to recuse. In re Whatley, 2006 Tex. App. LEXIS 6965 (Tex. App. Houston 14th Dist. Aug. 8 2006).
Mandamus relief was appropriate to require a judge to vacate orders denying a motion to recuse him and granting a motion to transfer; the challenged judge had a mandatory duty to recuse or to refer the motion to another judge, regardless of whether the motion to recuse might be defective or untimely under Tex. Gov't Code Ann. § 25.00255(b) TA \l "Tex. Gov't Code Ann. § 25.00255(b)" \s "Tex. Gov't Code Ann. § 25.00255(b)" \c 2 , and mandamus relief was therefore available even though the denial of the motion to recuse was appealable upon final judgment as provided in Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" (f). In re Guilbot, 2009 Tex. App. LEXIS 8419 TA \s "In re Guilbot, 2009 Tex. App. LEXIS 8419"  (Tex. App. Houston 14th Dist. Nov. 3 2009).
Upon the district attorney's motion to recuse, the trial judge was required to either recuse himself or refer the motion to the presiding judge of the administrative judicial district and he abused his discretion by failing to do so; the district attorney had standing to file the motion to recuse, Tex. R. Civ. P. 18a TA \s "Tex. R. Civ. P. 18a" , and mandamus relief was authorized and warranted, Tex. Gov't Code Ann. §/Aa22.221(b) TA \l "Tex. Gov't Code Ann. §/Aa22.221(b)" \s "Tex. Gov't Code Ann. §/Aa22.221(b)" \c 2 . In re Thompson, 330 S.W.3d 411, 2010 TA \s "In re Thompson, 330 S.W.3d 411, 2010"  Tex. App. LEXIS 10270 (Tex. App. Austin 2010).
 Judge Abused Discretion By Failing to Recuse Shelf

Judge Fletcher had a duty to recuse himself from sitting as a magistrate and hearing the complaint against Relator 

The Texas Code of Judicial Conduct requires judges to avoid the appearance of impropriety in all of the judge's activities and "comply with the law and . . . act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary." Tex. Code Jud. Conduct, Canon 2A TA \l "Tex. Code Jud. Conduct, Canon 2A" \s "Tex. Code Jud. Conduct, Canon 2A" \c 2 , reprinted in Tex. Gov't Code Ann., tit. 2, subtit. G app. B (Vernon 2005). The Texas Rules of Civil Procedure require a judge to recuse herself in any proceeding in which her "impartiality might reasonably be questioned" or she "has a personal bias or prejudice concerning the subject matter or a party, or personal knowledge of disputed evidentiary facts concerning the proceeding." Tex. R. Civ. P. 18b(2) TA \l "Tex. R. Civ. P. 18b(2)" \s "Tex. R. Civ. P. 18b(2)" \c 2 .

Judge Fletcher was fully aware that Relator had filed said complaints as Relator, on the 23rd day of March 2011, notified the judge that Relator had filed said complaints concerning the judge’s actions in the Robert Fox case.  This notice was given as, the judge at the time, was holding a hearing in the Robert Fox case and needed to know that the complaints could raise conflicts.  To his credit, Judge Fletcher subsequently recused himself in the Robert Fox case.  He should have done the same in the instant case.  

IX. Request for Stay of Proceedings

Relator, in the interest of justice, moves the court to grant a stay of proceedings in the instant case until this petition can be heard.  During the trial, Judge Fletcher, held Relator in contempt of court twice.  It will be the position of Relator that the contempt charges were wholly improper, but without going into that argument here, Relators asserts that, since the directive concerning the motion to disqualify that restricts the court from taking further actions should be ordered at least until the instant mandamus request can be heard.  

If the court is allowed to proceed, the likelihood is that the court will rule against Relator out of hand and remand Relator back to the county jail, back to solitary confinement, and back to being denied effective outside access and reasonable access to legal resources, thereby, preventing Relator from exercising Relator’s right to self-representation and the due course of the laws.  

Relator is attempting and will continue to attempt to secure representation, but with all of Relator’s available funds tied up by the $5000.00 fee imposed by the court to secure release, Relator is not hopeful of securing counsel before the next hearing that is scheduled for the 28th day of November 2011.  

X. Request for Reasonable Accomodation

Relator reluctantly files this motion pro se and moves the court to grant consideration.  Relator was denied indigent status by Judge Fletcher and the judge refused to appoint counsel for Relator.  Relator, at the time of the refusal to appoint counsel, had been held in the Cherokee County, in solitary confinement, jail for 17 days without bond of any kind and no access to phones, before being brought before the court for a bond hearing.  Relator had been brought before the court to hear a charge of contempt of court.  Prior to a hearing being held Relator requested appointment of counsel, which was refused by the judge.  Relator testified to the court that Relator was unable to seek counsel and objected to any hearing without counsel present. 

After Relator refused to proceed without counsel, the judge continued the contempt of court issue and offered to hold a bond hearing on the condition that Relator waive his right to counsel for the limited purpose of the hearing.  Relator agreed and a bond hearing was held.  

At said bond hearing wherein the prosecuting attorney, Craig Caldwell, presented evidence that Relator’s listeners had donated $2000.00 toward a defense fund for Relator, Judge Fletcher, denied bond and set a $5000.00 cash payment in order to secure pre-appeal release.  Eleven days after the bond hearing, Relator was finally able to secure the $5000.00 cash payments through donations to the radio station, but that left Relator without funds to secure counsel.  Therefore, Relator moves the court to grant Relator reasonable consideration concerning any errors or omissions occurring in the instant document and grant Relator opportunity to make any corrections needed.  

XI. Prayer

Petitioner prays of the court:

1. An order directing Judge Fletcher to produce a written order consequent to the verbal order given in court on the 21st day of June, 2011, denying Relator’s Motion to Disqualify Judge Fletcher; 

2. An order granting a stay of all actions before the Cherokee County Court pending the outcome of Relator’s verified Motion to Disqualify Judge  Fletcher;  

3. An order declaring all actions by the Cherokee County Court void; and

4. An order of the court directing Judge Fletcher to forward Relator’s verified Motion to Disqualify Judge Fletcher to the head administrative judge of the district, the Honorable Judge John Ovard.   


CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of above and foregoing has been delivered to the Cherokee County Attorney, Craig Caldwell, 135 S. Main St., Rusk, TX 75785,  on this the  7th day of November, 2010, by certified mail (Certified Mail Receipt # 7010 2780 0000 9163 3780), in accordance with the rules governing same.

___________________ 
Randall Kelton

113 S. Allen St. 

Boyd, TX 76023
VERIFICATION


I, Randall d. Kelton, do swear and affirm that all statements made herein are true and accurate, in all respects.


SWORN TO AND SUBSCRIBED BEFORE ME, _______________________, on the ____ day of ____________, 2011, which witnesses my hand and seal of office.


Notary signature:  _________________________________





Respectfully submitted 


______________________


Randall D. Kelton


PO Box 1


Boyd, TX 76023


512-515-1565
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