STS

MOTION TO DISQUALIFY MAGISTRATE

NOW COMES  (Name) ________________, hereinafter referred to as “Defendant” and disqualifies (Name) ________________, for cause shown.

(Name) ________________, magistrate and Judge for (Court) _________________, hereinafter referred to as “Magistrate” made a determination of probable cause initiating the above numbered cause, on the ______ day of _______, 2008.  

HEARING HELD IN SECRET

On the _____ day of _______, 200__, Defendant was in the ________________ jail awaiting an examination into the sufficiency of the cause for the restriction of his liberty by being seized by the police and placed in jail.  When Defendant first saw Magistrate, Magistrate had a file in his hand from which he read charges against me, advised me of my rights, then set bail in the cause.  By some mechanism, the court had received accusations against me into evidence prior to the commencement of the hearing wherein bail was set.  As I was, at the time, incarcerated and within the absolute control of the State, any determination of probable cause for my current incarceration would have had to have been made with me present as the Constitution and laws of the State of Texas afforded me several certain rights in matters of the presentation of evidence in a court of law.  Defendant was availed of no opportunity to protect himself from violations of those rights stipulated by Constitution and statute.  By the time Defendant was brought before Magistrate the determination of probable cause had already been made.  

PROBABLE CAUSE DETERMINATIONS

I realize the following may seem a bit dry and longwinded.  I assure you, however, it is important that I frame the context of this particular hearing as it bares on the motivation of the prosecutor in the acts I allege. 

A warrant is clearly an order to a police officer to arrest the person named, but an officer can also arrest without a warrant.  A police officer is given the power to arrest anyone for a violation of law, without first securing a warrant, when the infraction occurs with the sight or hearing of the officer.  

Art. 14.01. [212] [259] [247] OFFENSE WITHIN VIEW.  

(a) A peace officer or any other person, may, without a warrant, arrest an offender when the offense is committed in his presence or within his view, if the offense is one classed as a felony or as an offense against the public peace.

(b) A peace officer may arrest an offender without a warrant for any offense committed in his presence or within his view.

The officer is allowed to arrest but has no authority to continue to hold the person beyond the time it takes to perform the duties incidental to arrest.  Continued restriction of a citizen at his/her liberty may only occur after a neutral magistrate has held a hearing where evidence is presented to the court by the arresting officer, against the accused, showing cause as to why the liberty of the accused should be further restricted.  At this hearing, as with any hearing where the liberty of a person is at stake and testimony is presented to the court, certain rights of the accused must be observed and protected.  

When probable cause exists, it is prudent and reasonable that an officer should have the power to immediately arrest, but with that power comes the potential for horrendous abuse and therefore must come with stipulations.  While an officer is allowed to take the accused into custody on his/her judgement of the facts, s/he may not hold the person any longer than it reasonable takes, under all the circumstances to get the person before a magistrate.  

[29]    
Under this practical compromise, a policeman's on-the-scene assessment of probable cause provides legal justification*[ 420 U.S. Page 114]*    for arresting a person suspected of crime, and for a brief period of detention to take the administrative steps incident to arrest.  Once the suspect is in custody, however, the reasons that justify dispensing with the magistrate's neutral judgment evaporate. GERSTEIN v. PUGH ET AL., 95 S. Ct. 854, 420 U.S. 103 (U.S. 02/18/1975 

Once the arrest is made the officer must act in accordance with Article 14.06 Texas Code of Criminal Procedure, and bring the person before some magistrate.  

Art. 14.06. [217] [264] [252] Must take offender before magistrate            

Except as provided by Subsection (b), in each case enumerated in this Code, the person making the arrest or the person having custody of the person arrested shall take the person arrested or have him taken without unnecessary delay, but not later than 48 hours after the person is arrested, before the magistrate who may have ordered the arrest, before some magistrate of the county where the arrest was made without an order, or, if necessary to provide more expeditiously to the person arrested the warnings described by Article 15.17 of this Code, before a magistrate in a county bordering the county in which the arrest was made.  The magistrate shall immediately perform the duties described in Article 15.17 of this Code.

How long does the officer have to get the person before a magistrate?  In fact, there is no acceptable delay except that necessitated by cause.  The courts have held that a in the case of a delay of less than 48 hours, the onus to show unnecessary delay is on the accused to demonstrate the delay was unnecessary, however, when the delay exceeds that time limit, the burden shifts. 

Where an arrested individual does not receive a probable cause determination within 48 hours, the calculus changes. In such a case, the arrested individual does not bear the burden of proving an unreasonable delay. Rather, the burden shifts to the government to demonstrate the existence of a bona fide emergency or other extraordinary circumstance. The fact that in a particular case it may take longer than 48 hours to consolidate pretrial proceedings does not qualify as an extraordinary circumstance. Nor, for that matter, do intervening weekends. A jurisdiction that chooses to offer combined proceedings must do so as soon as is reasonably feasible, but in no event later than 48 hours after arrest. COUNTY RIVERSIDE AND COIS BYRD v. MCLAUGHLIN, 111 S. Ct. 1661, 500 U.S. 44 (U.S. 05/13/1991)

When this ruling was handed down, John Smith, then head attorney for the Department of Public Safety issued a memo telling DPS officers they could hold a person for 48 hours before seeking a magistrate.  That is not what the court said or intended, but attorneys being what they are, that is what was made policy by the single policing agency having statewide jurisdiction and was subsequently adopted by most lesser jurisdictions.  Consequently, people are not taken before a magistrate as soon as reasonably possible, but rather, when it is convenient, usually the next morning.  

Once the person is brought before a magistrate, then what?  Well first, the arresting officer must present a complaint to the magistrate.  In the example here I will deal primarily with cases where the accused is arrested without a warrant, however, in the even of an arrest subsequent to a warrant, the magistrate must also examine into the sufficiency of the warrant.  

When a person arrested without a warrant is brought before a commissioner or other officer, a complaint shall be filed forthwith." MALLORY v. UNITED STATES, 77 S. Ct. 1356, 354 U.S. 449 (U.S. 06/24/1957)

This complaint must be sworn to by some credible citizen.  The only restriction is that it may not be sworn to by the prosecutor who will prosecute the cause.  

Our founders well aware of the danger of a system where the government could make the allegations it would subsequently prosecute and forbade the state to be both accuser and prosecutor.  Therefore, in order to prevent such a situation, our founders and subsequent legislators declared that prosecutions must commence on the filing of a complaint by a “credible person” with “some magistrate.”  The complaint is the sole source of jurisdiction, without it, any act by the court is void.  

The filing of a complaint confers jurisdiction upon the court.  Bass v. State, 427 S.W.2d 624, 626 (Tex. Cr. App. 1968).
When the magistrate is presented with a complaint, what must s/he do?  A cursory reading of Article 14.07 and 15.17 would tend to give the impression that all the magistrate needs do is read the person their rights, set bail and leave.  This represents a deliberate misrepresentation fostered by prosecutors in advice to magistrates.  

The plaintiff having been legally arrested, upon the charge of felony (namely, theft from a person), and turned over to the sheriff, W. T. Morgan, it was the duty of the sheriff to immediately take him before the nearest magistrate in order that the offense might be inquired into and an order made committing him to jail, allowing him bond or releasing him. Code of Criminal Procedure, arts. 252, 268, 280, 281, 329 to 334; Newby v. Gunn, 12 S.W. 67; Karner v. Stump, 34 S.W. 656; West v. Cabell, 38 U. S. L. ed., 643; Missouri, K. & T. Ry. Co. v. Warner, 49 S.W. 254; Newburn v. Durham, 32 S.W. 112; Clark v. Winn, 46 S.W. 915; Maddox v. Hudgeons, 72 S.W. 414; Legear v. Warner, 51 L. R. A., 193; Harness v. Steel, 64 N. E., 876.  Petty v. Morgan, 53 Tex. Civ. App. 584 (Tex. App., 1909)

When a police officer arrests a person, that officer will read the person their rights.  The officer does not bring the arrestee before the magistrate so the magistrate can do what s/he has already done.  The arresting officer brings the arrestee before some magistrate in order to acquire an order from the magistrate authorizing the continued detention of the accused.  

These warnings became necessary to prevent police and prosecutors from taking unfair advantage of those accused of crime. 

The magistrate is specifically directed to issue just such an order by Article 16.17 Texas Code of Criminal Procedure.  

Art. 16.17. [261] [308] [296] Decision of judge                               

After the examining trial has been had, the judge shall make an order committing the defendant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require.  Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

You will notice this statute is in Chapter 16 Texas Code of Criminal Procedure titled, THE COMMITMENT OR DISCHARGE OF THE ACCUSED.  This entire chapter has been devoted to specifying the proper procedure to be followed when making a determination of probable cause. The process by which this is done is called an examining court and it is invoked whenever a person has been arrested.  

Art. 2.11. [35] [62] [63] Examining court                                     

When the magistrate sits for the purpose of inquiring into a criminal accusation against any person, this is called an examining court.

Prosecutors will tell you that you only have a right to an examining court in the case of a felony.  This is similar to what Roger Jones did in the example above.  If you have been charged and not arrested or restricted at your liberty, then you do not, necessarily, have a right to an examination hearing except in the case of a felony.  However, if you have been arrested or otherwise restricted at your liberty, an examining court always attaches.  

This requirement had been confused and hidden by prosecutors as, a cursory reading of Article 14.06 Code of Criminal Procedure supra, and Article 15.17 Code of Criminal Procedure can give the impression, all the magistrate needs do is what Article 15.17 Texas Code of Criminal Procedure stipulates.  Jones has offered local magistrates no contrary legal instruction.  

Art. 15.17. Duties of arresting officer and magistrate                        

(a) In each case enumerated in this Code, the person making the arrest or the person having custody of the person arrested shall without unnecessary delay, but not later than 48 hours after the person is arrested, take the person arrested or have him taken before some magistrate of the county where the accused was arrested or, if necessary to provide more expeditiously to the person arrested the warnings described by this article, before a magistrate in a county bordering the county in which the arrest was made.  The arrested person may be taken before the magistrate in person or the image of the arrested person may be broadcast by closed circuit television to the magistrate.  The magistrate shall inform in clear language the person arrested, either in person or by closed circuit television, of the accusation against him and of any affidavit filed therewith, of his right to retain counsel, of his right to remain silent, of his right to have an attorney present during any interview with peace officers or attorneys representing the state, of his right to terminate the interview at any time, and of his right to have an examining trial.  The magistrate shall also inform the person arrested of the person's right to request the appointment of counsel if the person cannot afford counsel.  The magistrate shall inform the person arrested of the procedures for requesting appointment of counsel.  If the person does not speak and understand the English language or is deaf, the magistrate shall inform the person in a manner consistent with Articles 38.30 and 38.31, as appropriate.  The magistrate shall ensure that reasonable assistance in completing the necessary forms for requesting appointment of counsel is provided to the person at the same time.  If the person arrested is indigent and requests appointment of counsel and if the magistrate is authorized under Article 26.04 to appoint counsel for indigent defendants in the county, the magistrate shall appoint counsel in accordance with Article 1.051.  If the magistrate is not authorized to appoint counsel, the magistrate shall without unnecessary delay, but not later than 24 hours after the person arrested requests appointment of counsel, transmit, or cause to be transmitted to the court or to the courts' designee authorized under Article 26.04 to appoint counsel in the county, the forms requesting the appointment of counsel.  The magistrate shall also inform the person arrested that he is not required to make a statement and that any statement made by him may be used against him.  The magistrate shall allow the person arrested reasonable time and opportunity to consult counsel and shall, after determining whether the person is currently on bail for a separate criminal offense, admit the person arrested to bail if allowed by law.  A closed circuit television system may not be used under this subsection unless the system provides for a two-way communication of image and sound between the arrested person and the magistrate.  A recording of the communication between the arrested person and the magistrate shall be made.  The recording shall be preserved until the earlier of the following dates:  (1) the date on which the pretrial hearing ends;  or (2) the 91st day after the date on which the recording is made if the person is charged with a misdemeanor or the 120th day after the date on which the recording is made if the person is charged with a felony.  The counsel for the defendant may obtain a copy of the recording on payment of a reasonable amount to cover costs of reproduction.

Notice how long the above paragraph is.  You might consider such a paragraph a little difficult to decipher.  You might also consider such a paragraph ripe for mis-interpretation and prosecutors have certainly taken advantage of that as will be shown.  

Please look at the sentence fragment highlighted.  In fact, when a person is restricted at his liberty by a police officer, a right to a judicial determination of probable cause always attaches.  When you read this long paragraph, you may miss the importance of that tiny sentence fragment.  You see, the magistrate, in order to determine what the law allows must make a determination of probable cause first.  If probable cause attaches, the magistrate must then prepare an order binding the accused to the authority of the state. 

At the risk of belaboring a point, when a person has actually been taken into custody by arrest, an examining trial always attaches.  That was the primary reason magistrates were created to start with.  It was intended that no police officer hold the key to the jailhouse door, that no person be bound at his/her liberty except by the decision of a neutral judicial officer after a proper examination into the sufficiency of the allegation made.  Therefore, the magistrate must, after issuing the warnings contained in Article 15.17, examine into the sufficiency of the allegation, or warrant (if the person was arrested subsequent to an existing warrant), and decide if sufficient cause exists to bind the accused to the court or rather s/he should be released at liberty.  

In light of Miranda, Article 15.17 was an addition to the duties of the magistrate, not a replacement for the entire Chapter 16 Texas Code of Criminal Procedure.

Absent a proper determination of probable cause and the issuance of an order in accordance with Article 16.17, the police have no authority to continue to hold the accused. and the court has no jurisdiction.  Any further detention of the accused will constitute the crime of Kidnapping, as defined by Section 20.03 Texas Penal Code: 

§ 20.03.  KIDNAPPING.  

(a) A person commits an offense if he intentionally or knowingly abducts another person.  

(b) It is an affirmative defense to prosecution under this section that:  

(1) the abduction was not coupled with intent to use or to threaten to use deadly force;the actor was a relative of the person abducted; and 

(2) the actor's sole intent was to assume lawful control of the victim.    

(c) An offense under this section is a felony of the third degree.  

I know we hear al lot about “false imprisonment’ but, there is no statute called “False Imprisonment.”  Such is an act of kidnapping.  

The law is most clear.  The officer is specifically directed to take the arrestee directly to the nearest magistrate so that the magistrate can make a proper examination into the sufficiency of the allegation.  

"The purpose of this impressively pervasive requirement of criminal procedure is plain. . . . The awful instruments of the criminal law cannot be entrusted to a single functionary. The complicated process of criminal justice is therefore divided into different parts, responsibility for which is separately vested in the various participants upon whom the criminal law relies for its vindication. Legislation such as this, requiring that the police must with reasonable promptness show legal cause for detaining arrested persons, constitutes an important safeguard -- not only in assuring protection for the innocent but also in securing conviction of the guilty by methods that commend themselves to a progressive and self-confident society. For this procedural requirement checks resort to those reprehensible practices known as the 'third degree' which, though universally rejected as indefensible, still find their way into use. It aims to avoid all the evil implications of secret interrogation of persons accused of crime." MALLORY v. UNITED STATES, 77 S. Ct. 1356, 354 U.S. 449 (U.S. 06/24/1957)

The need to clearly define the hearing I am addressing will become clear as this hearing is held at the jail and was the hearing I came to witness.  

Judge Davis, through Sheriff Lt. Powell, informed me it was her court and I would not be allowed in it and therefore would not  be allowed to witness the hearing.  I was informed by Lt. Powell that the hearing was being held in a secure area in the jail and I would be a security risk and would not be allowed in. So, I insisted Lt. Powell to ask the judge to hold the hearing in the Justice of Peace courtroom, which was in the jail in a non-secure area, but he refused.  

The Texas Constitution -- Article 1 - BILL OF RIGHTS

Section 10 - RIGHTS OF ACCUSED IN CRIMINAL PROSECUTIONS

In all criminal prosecutions the accused shall have a speedy public trial by an impartial jury. He shall have the right to demand the nature and cause of the accusation against him, and to have a copy thereof. He shall not be compelled to give evidence against himself, and shall have the right of being heard by himself or counsel, or both, shall be confronted by the witnesses against him and shall have compulsory process for obtaining witnesses in his favor, except that when the witness resides out of the State and the offense charged is a violation of any of the anti-trust laws of this State, the defendant and the State shall have the right to produce and have the evidence admitted by deposition, under such rules and laws as the Legislature may hereafter provide; and no person shall be held to answer for a criminal offense, unless on an indictment of a grand jury, except in cases in which the punishment is by fine or imprisonment, otherwise than in the penitentiary, in cases of impeachment, and in cases arising in the army or navy, or in the militia, when in actual service in time of war or public danger. (Amended Nov. 5, 1918.) 

The courts have long and consistently held that all shall hearings be public except those involving juveniles and certain other rare exceptions.  

LEGISLATIVE DISASTER

The Texa Legislature, in its wisdom, considered thats we already had learned counsel in public employ, it would be efficient to use their knowledge to support the police and inferior courts.  As inferior court magistrates need not be attorneys, they would certainly be in need of legal advise.  So, the Legislature directed prosecuting attorneys to give legal advise to the police and lower courts.  

On its face, this constitutes a conflict of interest.  In reality, it has lead to a legal disaster.  Consider prosecutors directed to give legal advise to the police and lower courts who are involved in cases the prosecutor will represent before the courts.  When it comes to advise toward practices that could potentially effect the ease of prosecution, what kind of advice would you expect.  Consider the harried prosecutor, mired in more cases than he can get to, with too little budget and too few assistants, you would expect the prosecutor to be tempted to give legal advise toward practices and procedures that would server the prosecutorial interest.  The advice prosecutors have given the police and lower courts amounts to more than merely minor adjustments toward administrative convenience and adjudicative expeidecy, it amounts to nothing less than an on-going criminal conspiracy to deprive those accused of crimes in the due course of the laws of the State.  

CONSPIRACY TOWARD LEGAL FICTION

It is the common practice of prosecutors, magistrates, and jail personnel to call the hearing wherein probable cause is determined and bail set a “magistration.”  This is a term prosecutors use to delude magistrates into thinking they are following some sort of legal procedure when they hold hearings for personas arrested.  Prosecutors call the hearing a magistration and refer magistrates to Article 15.17 Texas Code of Criminal Procedure.  

If you try to read Article 15,17 above, you will find it a bit long and confusing.  So lets outline it so it is easier to make sense of:  

Art. 15.17. Duties of arresting officer and magistrate                        

(b) In each case enumerated in this Code, the person making the arrest or the person having custody of the person arrested shall without unnecessary delay, but not later than 48 hours after the person is arrested, 

(1) take the person arrested or have him taken before some magistrate of the county where the accused was arrested or, 

(2) if necessary to provide more expeditiously to the person arrested the warnings described by this article, before a 

(3) person may be taken before the magistrate in person or the image of the arrested person may be broadcast by closed circuit television to the magistrate.  

(4) The magistrate shall inform in clear language the person arrested, either in person or by closed circuit television, of the accusation against him and of any affidavit filed therewith, of his right to retain counsel, of his right to remain silent, of his right to have an attorney present during any interview with peace officers or attorneys representing the state, of his right to terminate the interview at any time, and of his right to have an examining trial.  

(5) The magistrate shall also inform the person arrested of the person's right to request the appointment of counsel if the person cannot afford counsel.  

(6) The magistrate shall inform the person arrested of the procedures for requesting appointment of counsel.  

(7) If the person does not speak and understand the English language or is deaf, the magistrate shall inform the person in a manner consistent with Articles 38.30 and 38.31, as appropriate.  

(8) The magistrate shall ensure that reasonable assistance in completing the necessary forms for requesting appointment of counsel is provided to the person at the same time.  

(9) If the person arrested is indigent and requests appointment of counsel and if the magistrate is authorized under Article 26.04 to appoint counsel for indigent defendants in the county, the magistrate shall appoint counsel in accordance with Article 1.051.  

(10) If the magistrate is not authorized to appoint counsel, the magistrate shall without unnecessary delay, but not later than 24 hours after the person arrested requests appointment of counsel, transmit, or cause to be transmitted to the court or to the courts' designee authorized under Article 26.04 to appoint counsel in the county, the forms requesting the appointment of counsel.  

(11) The magistrate shall also inform the person arrested that he is not required to make a statement and that any statement made by him may be used against him.  

(12) The magistrate shall

(13) allow the person arrested reasonable time and opportunity to consult counsel and 

(a) shall, after determining whether the person is currently on bail for a separate criminal offense, admit the person arrested to bail if allowed by law.  

(b) A closed circuit television system may not be used under this subsection unless the system provides for a two-way communication of image and sound between the arrested person and the magistrate.  

(14) A recording of the communication between the arrested person and the magistrate shall be made.  

(15) The recording shall be preserved until the earlier of the following dates:  

(16) the date on which the pretrial hearing ends;  or 

(17) the 91st day after the date on which the recording is made if the person is charged with a misdemeanor or the 120th day after the date on which the recording is made if the person is charged with a felony.  The counsel for the defendant may obtain a copy of the recording on payment of a reasonable amount to cover costs of reproduction.

What Article 15.17 Texas Code of Criminal Procedure did is add to the things a magistrate must do at an examining trial.  Prosecutors have presented it to magistrates as the only thing they have to do.  

COPRUS JURIS

The law is a corpus juris, a body, not a bag full of independent parts.  It was intended that all the law work as a homogenous whole so, by taking one out of the context of the whole, many other aspects of the law become disrupted as is the case in point.  

There is noting in Article 15.17 Texas Code of Criminal Procedure that directs magistrates on what to do after they have set bail, so prosecutors advised them to simply return the file to the jailer who has been directed to forward the file to the prosecuting attorney.  This opens up a whole can of problematic legal worms:  

1. The first and most glaring problem here is that the files are court records and once they are given to the jailer, he can do anything to them he wants to as nothing in law directs him in this matter.  Since the records leave the protection of the court, they can no longer be considered valid court records.  Included in that file is the criminal accusation made by the original complainant.  Without that document in the court record, there can be no jurisdiction for the State.  

2. When an arrest is made, with or without a warrant, the officer has jurisdictional authority to hold the person only as long as it reasonably takes to get the person before a magistrate.  Any time beyond that which is reasonable causes a loss of jurisdiction and leaves the officer open for criminal prosecution and civil litigation.  Therefore, Chapter 16 Texas Code of Criminal Procedure at 16.17, provided a means of extending the jurisdiction of the State.  

Article 16.17 Decision of the Judge

After the examining trial has been had, the judge shall make an order committing the defendant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require. Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

By preparing this document, the magistrate extends the jurisdiction of the State.  

3. Since the magistrate only had jurisdiction for the purpose of making a determination of probable cause, the records must have a legal way of reaching the clerk of the court having original jurisdiction if the instant cause.  This is covered in another chapter.  Chapter 17, the chapter covering bail included a directive to the magistrate concerning the disposition of records. Article 17.30 Texas Code of Criminal Procedure reads as follows: 

Art. 17.30. [296] [347] [335] Shall certify proceedings

The magistrate, before whom an examination has taken place upon a criminal accusation, shall certify to all the proceedings had before him, as well as where he discharges, holds to bail or commits, and transmit them, sealed up, to the court before which the defendant may be tried, writing his name across the seals of the envelope. The voluntary statement of the defendant, the testimony, bail bonds, and every other proceeding in the case, shall be thus delivered to the clerk of the proper court, without delay.

You will notice the records are ordered to be sealed.  You will find that nowhere else in this code.  The Legislature was careful to insure the integrity of the records used by the magistrate when making the determination of probable cause.  This was prudent as mayors, or even recorders (whatever that refers to) can be magistrates, and often magistrates are not learned counsel, so the Legislature wanted to ensure that the accused could challenge the original probable cause determination and commanded the records sealed up and put in the protection of the clerk of the court of jurisdiction in order to preserve the integrity of same.  

4. Another problem this causes is that the prosecution is interrupted.  The person has been arrested by a police officer, set to bail or remanded to the jail by the magistrate, then left in a legal limbo.  Since the magistrate did not seal up the records and forward them to the clerk of the court having jurisdiction, there is no cause on record naming the accused.  So far as the court of jurisdiction is concerned, no cause exists against him/her. 

On its face this may appear co-incendental, I assure you it is not.  Prosecutors have the files directed to them, austensibly, so that they can give legal advice to the police.  After all, it is the prosecutor who will ultimately have to prosecute and, besides, the police are not learned counsel, so it is reasonable that a learned attorney should determine rather or not to pursue prosecution.  

That may sound all rational and reasonable, but it has been specifically forbidden by law.  Our founders and subsequent legislators were well aware of the inherent evils of the accumulation of powers in any one office and specifically forbade prosecuting attorneys the power to initiate or dismiss a prosecution.  In order to circumvent this prohibition, prosecutors have advised magistrates that Article 15.17 Texas Code of Criminal Procedure difines their duty when acting as a magistrate.  By this mechanism they cause the magistrate to misdirect government documents directed to the clerks of the courts in violation of Section 37.10 Texas Penal Code.

37.10 Texas Penal Code, Tampering With A Government Document:

(a) A person commits an offense if he: 

(1) knowingly makes a false entry in, or false alteration of, a government record: 

(2) Makes, presents, or uses any record, document, or thing with knowledge of its falsity and with intent that it be taken as a genuine government record…

(3) intentionally destroys, conceals, removes, or otherwise impairs the verity, legibility, or availability of a governmental record;

(b) (Exception)

(c) Except as provided in Subsection (d), an offense under this section is a Class A misdemeanor unless the actor’s intent is to defraud or harm another, in which event the offense is a state jail felony.

All this begs a question: 

Why would the magistrate hold the morning examination hearing in secret, deep in the jail where no citizen can observe the procedure?

I suggest it is precisely because those hearings are not held according to law that they are kept out of the public eye.  They are held deep in the secure section of the jail, even though a perfectly adequate court facility exists in an area that would not pose a security risk for the public.  Remember, at the beginning, I indicated I was unsure of what to call the hearing?  This is the reason.  It is not called an examining trial as that would clearly trigger the protections laid down in Chapter 16 Texas Code of Criminal Procedure.  The prosecutor would have to be present (which would be most inconvenient), there would have to be counsel for the accused, there would have to be a proper examination into the sufficiency of the allegation before remanding the person to the court, a proper warrant would have to be prepared by the magistrate conferring jurisdiction on the court which, most important of all, would start the speedy trial clock.

Article 16.17 Decision of the Judge

After the examining trial has been had, the judge shall make an order committing the defendant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require. Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

I find no such orders in the records of the court.  Also, the requirement to prepare a warrant in accordance with Article 16.17 would make it clear to the magistrate that the hearing being held was an examining trial, held under Chapter 16 Texas Code of Criminal Procedure, and the records would have to be forwarded to the clerk of the proper court.

The hearing wherein the determination of probable cause was made was held in secret and the decision made through ex parte communication with jail personnel at the ____________  jail.  At said secret hearing Magistrate accepted criminal allegations into evidence accusing Defendant of a crime against the peace and dignity of the State of Texas.  As Defendant had been arrested and was present at the jail at the time the hearing was held by Magistrate, Defendant had a right to be present during all portions of the hearing.  In the instant cause, Defendant was only allowed to be present after the determination of probable cause had been made by Magistrate and consequently, Defendant was denied in numerous rights guaranteed by the Constitution and laws of the State of Texas. 

Cause Number:  ___________________
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