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Warrantless Arrest

The people who make up the public in Texas fear their police.  I am sure Judges and Prosecutors don't, the common man, the everyday working stiff fears the police can arrest them and throw them in jail at their caprice, and they are right.  This is not how it was intended by our Founders.  Our Founders intended that a police officer have the power and authority to arrest a citizen for an on-sight violation of law, but they granted no power to imprison.  

The position of Magistrate was created so our law-abiding citizens would have no reason to fear their police.  Arresting officers were directed, when making an on-sight arrest, to take the person arrested directly to the nearest magistrate by the most direct route and explain himself.  It was the magistrate who was given the key to the jailhouse door, not the police.  

If our citizens know, anytime they are arrested, for any reason, they will be taken directly to the nearest magistrate and the arresting officer will be commanded to explain his actions in a fair and open court, there will be no need to fear the police.  We are talking about the law-abiding citizens here.  The criminal will have reason to fear the magistrate as well as the police.  

That is how it was intended; that is how it is specifically written into law; but that is not how things work here in Wise County.  

It is well settled that peace officers can arrest citizens for on-sight infractions of law.  That is well settled in law.  

Art. 14.01. [212] [259] [247] Offense within view                             

(a) A peace officer or any other person, may, without a warrant, arrest an offender when the offense is committed in his presence or within his view, if the offense is one classed as a felony or as an offense against the public peace.

(b) A peace officer may arrest an offender without a warrant for any offense committed in his presence or within his view.

Art. 14.02. [213] [260] [248] Within view of magistrate                       

A peace officer may arrest, without warrant, when a felony or breach of the peace has been committed in the presence or within the view of a magistrate, and such magistrate verbally orders the arrest of the offender.

What is not so well settled is what the officer must do after making the arrest.  

GERSTEIN v. PUGH ET AL., 95 S. Ct. 854, 420 U.S. 103 (U.S. 02/18/1975)

The standard for arrest is probable cause, defined in terms of facts and circumstances "sufficient to warrant a prudent man in believing that the [suspect] had committed or was committing an offense."  *[420 U.S. Page 112]*    

When probable cause exists, an officer may arrest, but may not hold the person any longer than it reasonable takes, under all the circumstances to get the person before a magistrate.  

[29]    
Under this practical compromise, a policeman's on-the-scene assessment of probable cause provides legal justification*[420 U.S. Page 114]* for arresting a person suspected of crime, and for a brief period of detention to take the administrative steps incident to arrest.  Once the suspect is in custody, however, the reasons that justify dispensing with the magistrate's neutral judgment evaporate. GERSTEIN v. PUGH ET AL., 95 S. Ct. 854, 420 U.S. 103 (U.S. 02/18/1975 

Once the arrest is made the officer must act in accordance with Article 14.06 Texas Code of Criminal Procedure, and bring the person before some magistrate.  

Art. 14.06. [217] [264] [252] Must take offender before magistrate            

Except as provided by Subsection (b), in each case enumerated in this Code, the person making the arrest or the person having custody of the person arrested shall take the person arrested or have him taken without unnecessary delay, but not later than 48 hours after the person is arrested, before the magistrate who may have ordered the arrest, before some magistrate of the county where the arrest was made without an order, or, if necessary to provide more expeditiously to the person arrested the warnings described by Article 15.17 of this Code, before a magistrate in a county bordering the county in which the arrest was made.  The magistrate shall immediately perform the duties described in Article 15.17 of this Code.

How long does the officer have to get the person before a magistrate?  Well, according to Gerstien, a 48 hour delay is not necessarily unreasonable.  

Where an arrested individual does not receive a probable cause determination within 48 hours, the calculus changes. In such a case, the arrested individual does not bear the burden of proving an unreasonable delay. Rather, the burden shifts to the government to demonstrate the existence of a bona fide emergency or other extraordinary circumstance. The fact that in a particular case it may take longer than 48 hours to consolidate pretrial proceedings does not qualify as an extraordinary circumstance. Nor, for that matter, do intervening weekends. A jurisdiction that chooses to offer combined proceedings must do so as soon as is reasonably feasible, but in no event later than 48 hours after arrest. COUNTY RIVERSIDE AND COIS BYRD v. MCLAUGHLIN, 111 S. Ct. 1661, 500 U.S. 44 (U.S. 05/13/1991)

Once the person is brought before a magistrate, then what?  Well first, the arresting officer must present a complaint to the magistrate.

When a person arrested without a warrant is brought before a commissioner or other officer, a complaint shall be filed forthwith." MALLORY v. UNITED STATES, 77 S. Ct. 1356, 354 U.S. 449 (U.S. 06/24/1957)

The State cannot commence a prosecution against a citizen.  Prosecutions must commence on the filing of a complaint by some credible person with some magistrate.  The complaint is the sole source of jurisdiction, without it, any act by the court is void.  

The filing of a complaint confers jurisdiction upon the court.  Bass v. State, 427 S.W.2d 624, 626 (Tex. Cr. App. 1968).
When the magistrate is presented with a complaint, what must s/he do?  A cursory reading of Article 14.07 and 15.17 would tend to give the impression that all the magistrate needs do is read the person their rights, set bail and leave.  This represents a deliberate misrepresentation fostered by Jones in advice to magistrates.  

The plaintiff having been legally arrested, upon the charge of felony (namely, theft from a person), and turned over to the sheriff, W. T. Morgan, it was the duty of the sheriff to immediately take him before the nearest magistrate in order that the offense might be inquired into and an order made committing him to jail, allowing him bond or releasing him. Code of Criminal Procedure, arts. 252, 268, 280, 281, 329 to 334; Newby v. Gunn, 12 S.W. 67; Karner v. Stump, 34 S.W. 656; West v. Cabell, 38 U. S. L. ed., 643; Missouri, K. & T. Ry. Co. v. Warner, 49 S.W. 254; Newburn v. Durham, 32 S.W. 112; Clark v. Winn, 46 S.W. 915; Maddox v. Hudgeons, 72 S.W. 414; Legear v. Warner, 51 L. R. A., 193; Harness v. Steel, 64 N. E., 876.

Petty v. Morgan, 53 Tex. Civ. App. 584 (Tex. App., 1909)

When a police officer arrests a person, that officer will read the person their rights.  The officer does not bring the arrestee before the magistrate so the magistrate can do what s/he has already done.  The arresting officer brings the arrestee before some magistrate in order to acquire an order from the magistrate authorizing the continued detention of the accused.  

The magistrate is specifically directed to issue just such an order by Article 16.17 Texas Code of Criminal Procedure.  

Art. 16.17. [261] [308] [296] Decision of judge                               

After the examining trial has been had, the judge shall make an order committing the defendant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require.  Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

You will notice this statute is in Chapter 16 Texas Code of Criminal Procedure titled: THE COMMITMENT OR DISCHARGE OF THE ACCUSED.  This entire chapter has been devoted to specifying the proper procedure to be followed when making a determination of probable cause. The process by which this is done is called an examining court and it is invoked whenever a person has been arrested and brought before a magistrate.  

 Art. 2.11. [35] [62] [63] Examining court                                     

When the magistrate sits for the purpose of inquiring into a criminal accusation against any person, this is called an examining court.

A cursory reading of Article 14.06 Code of Criminal Procedure supra, and Article 15.17 Code of Criminal Procedure can give the wrong impression; all the magistrate needs do is what Article 15.17 Texas Code of Criminal Procedure stipulates.  Jones has offered local magistrates no contrary legal instruction. 

Art. 15.17. Duties of arresting officer and magistrate                        

(a) In each case enumerated in this Code, the person making the arrest or the person having custody of the person arrested shall without unnecessary delay, but not later than 48 hours after the person is arrested, take the person arrested or have him taken before some magistrate of the county where the accused was arrested or, if necessary to provide more expeditiously to the person arrested the warnings described by this article, before a magistrate in a county bordering the county in which the arrest was made.  The arrested person may be taken before the magistrate in person or the image of the arrested person may be broadcast by closed circuit television to the magistrate.  The magistrate shall inform in clear language the person arrested, either in person or by closed circuit television, of the accusation against him and of any affidavit filed therewith, of his right to retain counsel, of his right to remain silent, of his right to have an attorney present during any interview with peace officers or attorneys representing the state, of his right to terminate the interview at any time, and of his right to have an examining trial.  The magistrate shall also inform the person arrested of the person's right to request the appointment of counsel if the person cannot afford counsel.  The magistrate shall inform the person arrested of the procedures for requesting appointment of counsel.  If the person does not speak and understand the English language or is deaf, the magistrate shall inform the person in a manner consistent with Articles 38.30 and 38.31, as appropriate.  The magistrate shall ensure that reasonable assistance in completing the necessary forms for requesting appointment of counsel is provided to the person at the same time.  If the person arrested is indigent and requests appointment of counsel and if the magistrate is authorized under Article 26.04 to appoint counsel for indigent defendants in the county, the magistrate shall appoint counsel in accordance with Article 1.051.  If the magistrate is not authorized to appoint counsel, the magistrate shall without unnecessary delay, but not later than 24 hours after the person arrested requests appointment of counsel, transmit, or cause to be transmitted to the court or to the courts' designee authorized under Article 26.04 to appoint counsel in the county, the forms requesting the appointment of counsel.  The magistrate shall also inform the person arrested that he is not required to make a statement and that any statement made by him may be used against him.  The magistrate shall allow the person arrested reasonable time and opportunity to consult counsel and shall, after determining whether the person is currently on bail for a separate criminal offense, admit the person arrested to bail if allowed by law.  A closed circuit television system may not be used under this subsection unless the system provides for a two-way communication of image and sound between the arrested person and the magistrate.  A recording of the communication between the arrested person and the magistrate shall be made.  The recording shall be preserved until the earlier of the following dates:  (1) the date on which the pretrial hearing ends;  or (2) the 91st day after the date on which the recording is made if the person is charged with a misdemeanor or the 120th day after the date on which the recording is made if the person is charged with a felony.  The counsel for the defendant may obtain a copy of the recording on payment of a reasonable amount to cover costs of reproduction.

In light of Miranda, Article 15.17 was an addition to the duties of the magistrate, not a replacement for Chapter 16 Texas Code of Criminal Procedure.

Absent a proper determination of probable cause and the issuance of an order in accordance with Article 16.17, the police have no authority to further hold or bind the accused to the court and the court has no jurisdiction over the accuse.  Any further detention of the accused will constitute the crime of Kidnapping, as defined by Section 20.03 Texas Penal Code: 

§ 20.03.  KIDNAPPING.  

(a) A person commits an offense if he intentionally or knowingly abducts another person.

(b) It is an affirmative defense to prosecution under this section that:  

(1) the abduction was not coupled with intent to use or to threaten to use deadly force;

(2) the actor was a relative of the person abducted; and 

(3) the actor's sole intent was to assume lawful control of the victim.    

(c)An offense under this section is a felony of the third degree.  

The law is most clear.  The officer is specifically directed to take the arrestee directly to the nearest magistrate so that the magistrate can make a proper examination into the sufficiency of the allegation.  

"The purpose of this impressively pervasive requirement of criminal procedure is plain. . . . The awful instruments of the criminal law cannot be entrusted to a single functionary. The complicated process of criminal justice is therefore divided into different parts, responsibility for which is separately vested in the various participants upon whom the criminal law relies for its vindication. Legislation such as this, requiring that the police must with reasonable promptness show legal cause for detaining arrested persons, constitutes an important safeguard -- not only in assuring protection for the innocent but also in securing conviction of the guilty by methods that commend themselves to a progressive and self-confident society. For this procedural requirement checks resort to those reprehensible practices known as the 'third degree' which, though universally rejected as indefensible, still find their way into use. It aims to avoid all the evil implications of secret interrogation of persons accused of crime." MALLORY v. UNITED STATES, 77 S. Ct. 1356, 354 U.S. 449 (U.S. 06/24/1957)

In Wise County there is no proper examination into the sufficiency of the allegations made by arresting officers, ever.  District Attorney Jones has gone to great lengths to ensure there is no proper examination.  

Jones has directed the police to take people they arrest to jail, search them, strip them, dress them in those nondescript orange uniforms, then toss them into the drunk tank to stew a while.  The delays regularly experienced by people arrested in Wise County are not because there are no magistrates available, or because there is a danger of the arrestee escaping, but rather, are delays for delay's sake as it servers to soften the accused up for making "The Deal."  

"Magistration"

When the person is finally brought before a magistrate, the real problems begin.  

Our founders, being aware the primary concern of prosecutors is to prosecute, and of how the pressures of their positions would not necessarily comport with the just adjudication of cases, went to considerable lengths to restrict to their powers.  

In order to avoid the obvious evil of the accumulation of power in any one individual, prosecutors were specifically forbidden to initiate or dismiss a prosecution.  Magistrates and grand juries were put in place to initiate prosecutions.  When a person, arrested, with or without a warrant, that person is brought before a magistrate,.  It is the duty of the magistrate to make a probable cause determination while insuring all the rights of the accused are protected.  Article 2.11 Texas Code of Criminal Procedure supra.  

A peace officer may arrest a person without a warrant in certain circumstances:

It is the duty of a sheriff to immediately take a person arrested before the nearest magistrate where the arrest was made. Tex. Code Crim. Proc. art. 252. When brought before a magistrate Tex. Code Crim. Proc. art. 280 provides that the magistrate shall proceed to examine into the truth of the accusation, allowing the accused, however, sufficient time to procure the aid of counsel. It is further provided that after a full examination of the testimony, the magistrate shall, if the case be one where bail may properly be granted and ought to be required, proceed to make an order that the accused execute a bail bond with sufficient security conditioned for his appearance before the proper court. Tex. Code Crim. Proc. art. 329. It has been held that Tex. Code Crim. Proc. art. 252, in requiring that the officer making the arrest shall immediately take the person before the nearest magistrate where the arrest was made, contemplates that this must be done within a reasonable time after such arrest. 

Petty v. Morgan, 53 Tex. Civ. App. 584 (Tex. App., 1909)

Toward this outcome, our Founders and subsequent Legislatures put in place a whole chapter in the Texas Code of Criminal Procedure dedicated to the proper procedures for determining probable cause.  Chapter 16, Texas Code of Criminal Procedure is titled, "The Commitment or Discharge of the Accused" and it contains the statutes pertinent to an examining trial (see copy of Chapter 16 attached).  

Prosecutors, and some courts have claimed that persons accused of misdemeanors do not have a right to an examining trial.  That may be true if they have not been arrested, but when a person is arrested and restricted at his/her liberty, due course of law accrues and an examining trial attaches.   

A "criminal action" commences when an indictment is filed against the defendant in court, "unless prior to the filing the defendant is either detained in custody or released on bail or personal bond to answer for the same offense or any other offense arising out of the same transaction . . . ."  [**4]  Article 32A.02, § 2(a), supra; see also Kalish v. State, 662 S.W.2d 595, 600 (Tex.Cr.App. 1983)
Carr v. State, 733 S.W.2d 149, 154 (Tex. Crim. App., 1987)

A proper examining trial would bolster the confidence of the falsely accused, start the speedy trial clock, and eliminate the ability of Jones to decide whether or not to pursue prosecutions. All this interference limits the ability of Jones to coerce a deal from the accused, so she needed a way to take control of prosecutions.  To accomplish this goal, Jones needed a way of keeping magistrates from performing proper examining trials.  

D.A. Jones had to come up with a work around.  The work-around she found is the "magistration."  

In order to get around a proper examination hearing, she invented a new one, which she calls a "magistration."  This "magistration" is often referred to as occurring at a Preliminary Initial Appearance (P.I.A.).  

I searched for a proper definition of "magistration" as my word processor put a red line under it.  Neither Webster’s, Black’s, nor any other source I could find recognized the term.  P.I.A was similarly absent from all the sources I was able to locate.  I found them defined nowhere.  They are defined nowhere as they do not exist.  They are legal fictions.  

There is a hearing required by law whenever a person is restricted at their liberty by a police officer consequent to an arrest on an existing warrant or an on-sight offense.  Article 2.11 Texas Code of Criminal Procedure specifies this hearing as an examining court supra.  

If magistrates were made to understand that they are required by one of the most basic checks to the balance of powers in the requirement to perform a proper determination of probable cause, Jones would not be able to work "The Deal."  

If magistrates were made aware that the Legislature has devoted a whole chapter in the Code of Criminal Procedure to the proper protection of the rights of the accused, they would properly protect those rights.  If magistrates were made to understand they had a duty to actually examine into the sufficiency of a criminal allegation made against a person who had been restricted at their liberty, they would do just that.  However, as indicated above, this would not serve the prosecutorial purpose, so Jones has advised local magistrates otherwise.  

As it is, magistrates come to the jail to do the morning "magistration" and the first thing they do is get the files on all the people who have been arrested for whom the Sheriff's Department is in need of a warrant to authorize further detention of the prisoner.  The magistrate will look over the file to make sure everything is in order.  If it is not, the magistrate will, as they have been directed, return the file to jail personnel so that it can be corrected.  After taking testimony from the arresting officers against the accused, outside a proper hearing, and after assisting the jail in ensuring all paperwork is correct prepared, the magistrate will convene a hearing, read the accused their rights, set bail, give the paperwork to the jailer and leave.  

The problem with this practice starts with the magistrate receiving evidence against an accused outside a proper hearing, exparte. 

(look up exparte and proper presentment of evidence)

The magistrate then acts as a member of the prosecutorial team and assists the accuser in getting all his/her paperwork in order.  I am certain this takes quite a burden off the prosecutor's office, but it renders the magistrate a member of the prosecutorial team.  Once the paperwork is in order the magistrates accepts it and makes the probable cause determination before a hearing is ever convened.  

I understand that probable cause hearings before magistrates are intended to be less formal than trials before Judges, but not this informal.  When evidence is presented against an accused, certain right necessarily accrue.  The informality of a probable cause hearing is not carte blanche to wholesale dispense with all the rights guaranteed every citizen. 

The magistrates then do the things required by Article 15.17 Texas Code of Criminal Procedure in order to comply with Miranda.  They will advise the accused they have a right to bail and a right to court appointed counsel if they cannot afford an attorney.  However, if they exercise their right to bail, the courts may not appoint counsel.  The puts the poor or indigent in a position of either sitting in jail waiting for trial, which they will be advised could take up to a year, or getting out to face the courts with no proper assistance.  

The magistrate will then set bail in accordance with the requirements of Chapter 17 Texas Code of Criminal Procedure, and then give the file to the jailer.  

What they don't do is prepare an order as the facts of the case may require (see Art. 16.17. Texas Code of Criminal Procedure supra).   

Magistrates have been instructed to believe something other than an examining trial is being held, in accordance with Chapter 16 Texas Code of Criminal Procedure.  They seem unaware that a criminal prosecution has commenced with the arrest of the accused and the presentation of the complaint to the magistrate by the arresting officer or his agent. 

As magistrates are not Judges, or at least, not nessessarily Judges, as they could be Mayors or recorders, they only have authority to act as magistrates and make the probable cause determination, set bail, and appoint counsel.  They must then seal all the documents had in the hearing and forward them to the proper court.  

Article 17.30 Texas Code of Criminal Procedure:

Art. 17.30. [296] [347] [335] Shall certify proceedings                       

The magistrate, before whom an examination has taken place upon a 

criminal accusation, shall certify to all the proceedings had before him, as well as where he discharges, holds to bail or commits, and transmit them, sealed up, to the court before which the defendant may be tried, writing his name across the seals of the envelope.  The voluntary statement of the defendant, the testimony, bail bonds, and every other proceeding in the case, shall be thus delivered to the clerk of the proper court, without delay.
Since Jones does not call the probable cause determination process an examining trial, she is able to avoid this requirement.  The problem with this requirement is that it will take away control of the prosecution from Jones and transfer it to the proper court.  When the clerk is notifies by complaint that a prosecution has commenced, she will prepare a file and assign it a cause number.  If this happens, Jones cannot exercise "prosecutorial discretion," she cannot simply drop a cause she doesn't want to pursue or one that could cause her problems.  She must defer to the judgment of the court through the filing of a proper motion in accordance with Article 32.02 Texas Code of Criminal Procedure.  

Art. 32.02. [577] [37,643] [37,630] Dismissal by state's attorney             

The attorney representing the State may, by permission of the court, dismiss a criminal action at any time upon filing a written statement with the papers in the case setting out his reasons for such dismissal, which shall be incorporated in the judgment of dismissal.  No case shall be dismissed without the consent of the presiding judge.

Setting of a cause number in the court will give a place of record where the accused can file motions in his/her behalf.  

Through participation in this process, magistrates become active participants in this on-going criminal enterprise.  The fact that they my truly be acting in good faith reliance on what they consider competent authority is neither an excuse nor a defense to prosecution for their actions.  

It is well settled that ignorance of the law is no defense to prosecution, but as a citizen and civilian relative to public officials, I can claim good faith reliance on competent authority.  However, public officials my not make such a claim.  

It is said, however, that this construction of the Act will not save it from the infirmity of vagueness since neither a law enforcement official nor a trial judge can know with sufficient definiteness the range of rights that are constitutional. But that criticism is wide of the mark. For the specific intent required by the Act is an intent to deprive a person of a right which has been made specific either by the express terms of the Constitution or laws of the United States or by decisions interpreting them. Take the case of a local officer who persists in enforcing a type of ordinance which the Court has held invalid as violative of the guarantees of free speech or freedom of worship. Or a local official continues to select juries in a manner which flies in the teeth of decisions of the Court. If those acts are done willfully, how can the officer possibly claim that he had no fair warning that his acts were prohibited by the statute? He violates the statute not merely because he has a bad purpose but because he acts in defiance of announced rules of law. He who defies a  [*105]  decision interpreting the Constitution knows precisely what he is doing. If sane, he hardly may be heard to say that he knew not what he did. Of course, willful conduct cannot make definite that which is undefined. But willful violators of constitutional requirements, which have been defined, certainly are in no position to say that they had no adequate advance notice that they would be visited with punishment. When they act willfully in the sense in which we use the word, they act in open defiance or in reckless disregard of a constitutional requirement which has been made specific and definite. When they are convicted for so acting, they are not punished for violating an unknowable something. SCREWS ET AL. v. UNITED STATES 325 U.S. 91; 65 S. Ct. 1031; 89 L. Ed. 1495; (1945) 162 A.L.R. 1330
D.A. Jones, through acts of barratry has seduced otherwise well-meaning magistrates and police into complicity with the criminal enterprise she continually perpetrates.  

"The Deal"

By enlisting the cooperation of the magistrates, Jones creates a situation where a person has been arrested, bound to the court, but has no way of addressing the charges against them as there are no charges actually filed.  The accused is left in a sort of legal limbo until Jones has had enough time to turn the screws, enough time for the ardor of the anger and righteous indignation at being falsely accused to subside and degrade to fear and dread.  

The problem Jones has with "The Deal" is that it takes time.  When someone feels falsely accused they tend to react with anger, indignation and resistance.  It takes time and pressure to for this anger and indignation to ripen into fear and dread so that it so demoralizes the accused that they will accept most any offer to end the torture.  

Jones gets all the time she needs as she has prevented a proper examining trial and intercepted the complaint that would have started the prosecution, and thereby, kept the speedy trial clock from starting and left the accused sort of hanging in out in the legal wind.  

By this maneuver, "The Deal" has plenty of time to ripen and we end up with untold numbers of people arrested in Wise County, bound to the court, on bail or in jail who, as far as the court is concerned, does not exist.  When Jones finally coerces the deal, she can present case to the Grand Jury.  

Jones can present the case to the grand jury, but what if the case stinks to start with?  What if there is simply no support for the allegations, but the person had agreed to a deal just to get it over with?  What if the grand jury looks at it and does not vote to indict?  

No problem, Jones simply presents by information and doesn't bother with an indictment.  

What she does not do is include the complaint with the information, as it would often indicate that the cause was barred by limitations.  

Under Article 1, Section of the Texas Constitution and Article 1.05 of the Texas Code of Criminal Procedure, a person shall not be "held to answer" for a felony unless on indictment by a grand jury. When we read Section 1(1) and Section 2(a) of the Texas Speedy Trial Act in light of the mandatory language of Article 1, Section 10 of the Texas Constitution and Article 1.05 of the Texas Code of Criminal Procedure, we must conclude that, as used in Section 2(a), the word "indictment" refers to felony prosecutions and the words "information or complaint" refer to misdemeanor prosecutions. It follows that, for the purposes of the Texas Speedy Trial Act, a felony criminal action commences when an indictment is filed in court or when the accused is arrested. Rios v. State, 688 S.W.2d 642, 646 (Tex. App., 1985)

So, it seems, if she never includes the complaint, no one ever looks for it.  However, without a proper complaint, there can be no information or prosecution of any kind. 

OPINION:  [*37]  Winkler, J. From all we can gather from the transcript of the record, the information upon which the appellant was tried and convicted was filed without any written affidavit that any offense against the law had been committed by the defendant; and without this the information was worthless and totally insufficient to support a conviction.  Thornberry v. State, 3 Tex. Ct. App. 36, 37 (Tex. Crim. App., 1877)

An information can not be presented until oath has been made by some credible person charging the defendant with an offense. (Code [***4]  Crim. Proc., art. 431.) This oath is called a complaint. It is the basis and foundation upon which the information rests, and is a necessary part of, and must be filed with, the information. (Code Crim. Proc., art. 36.) Without a complaint an information would be wholly invalid--would confer no jurisdiction upon the court, and would be worthless for any purpose. (Willson's Crim. Stats., sec. 1999.) It follows, then, that in order to sustain an allegation of judicial proceeding by information, not only must such information be introduced in evidence but the complaint upon which it is based or founded, must be also introduced.  Wilson v. State, 27 Tex. Ct. App. 47, 49 (Tex. Crim. App., 1889)

Where appellant was convicted of being a delinquent child in the County Court of Shackelford County, and it appears that no complaint was ever filed against him in that court, the conviction is void. The making and filing of a complaint in compliance with the statute is absolutely necessary to support a conviction. See Arts. 1085 and 415 C. C. P.; Wilson v. State, 27 Tex. Ct. App. 47, and other cases cited.  

Ex parte Tomlin, 107 Tex. Crim. 643 (Tex. Crim. App., 1927) 

The courts have held that if an accused is willing to waive his/her right to and indictment, s/he can be prosecuted by information alone and when prosecution is by information alone, a complaint need not be presented with the information.  

EX PARTE GEORGE MONROE HYETT (01/28/81)

Article 1.141, V.A.C.C.P., provides:

[23]    
"A person represented by legal counsel may in open court or by written instrument voluntarily waive the right to be accused by indictment of any offense other than a capital felony. On waiver as provided in this article, the accused shall be charged by information."  

[24]    
Under this statute when a defendant waives the right to be tried upon an indictment and agrees to be tried upon an information, the prosecution is not required to also file a complaint. Chapple v. State, 521 S.W.2d 280 (Tex.Cr.App.1975); Washington v. State, 531 S.W.2d 632 (Tex.Cr.App.1976).

If this case is read to mean that a complaint was no longer necessary, then it would have the effect of giving the prosecuting attorney the authority to initiate a prosecution.  

It is apparent that our procedure, which authorizes prosecutions by information presented by the prosecuting attorney, is bottomed upon the proposition that there must be a supporting affidavit, without which an information cannot be lawfully presented. In other words, a prosecuting attorney is not authorized to institute prosecutions in the county court upon his independent act or of his own volition. Federal procedure is in keeping with that rule, as also was the rule at common law.  Kennedy v. State, 161 Tex. Crim. 303, 307 (Tex. Crim. App., 1955)

If Chapple is to be accepted, it can only mean that the prosecutor does not need to include a copy of the complaint with the information.   That does not seem unreasonable as, if the prosecution is charging the accused by information, there would have had to have been a hearing convened where the accused, in open court, with attorney present, with full knowledge and absent coercion, affirmed with his/her hand, a written waiver.  For a hearing to be held, there would have had to be a cause giving the court the authority to summon the accused before it.  So, a criminal complaint would necessarily have had to be filed already with the proper court. 

Since all prosecutions must commence with the filing of a an affidavit by some credible person charging the accused with the commission of a crime, and the affidavit being declared a "complaint" is directed to some magistrate who has is required to examine into the sufficiency of the allegation then forward the complaint to the proper court, a complaint must already exist in the court record.  If no complaint exists in the court record, no prosecution exists and the prosecutor certainly may not initiate one upon his independent act or of his own volition.

It seems D.A. Jones and Judge Fostel have somehow presumed that since the prosecutor need not present a complaint when presented with an information, the primary charging instrument can somehow be dispensed with altogether.  

With no criminal complaint in the court record there can be no jurisdiction.  I have read the cases that propose the magistrate can retain jurisdiction until an indictment, but that is utter nonsense.  What if the magistrate was a city mayor or recorder, then what?  Is it the contention of the court that a mayor of a city or a recorder has the authority to act in a judicial capacity beyond the authority granted under Chapter 16 Code of Criminal Procedure?   These cases are based on a false premise.  They are based on the premise that the "magistration" is a real legal process, when in fact, it is a charade.  

A close examination of the effect of these practices and procedures clearly demonstrate the purpose and consequences of the improper procedures previously presented.  The prosecutor knows, while stewing in the drunk tank, the naïve innocent person is thinking that when they get before the magistrate and s/he gets to explain his/her side, all this will be straightened out.  Law abiding citizens who are unexpectedly accused of crime are unprepared for the reality of today’s system.  They still believe all that stuff they heard in school.  They really think that magistrate is going to hold an “examination hearing” and fairly determine probable cause.  

Done by law, when a magistrate does a proper examination hearing, rather or not the person is released or bound over for trial, at least they feel they have been given their say.  With the current practice they get a very rude awakening.  They find out all that stuff they learned in high school was so much righteous rhetoric.  In the world they are stuck in, they are at the mercy of the police and the prosecutor.  

After the so-called hearing, the accused is set to bail or, if they cannot make bail, they will sit in jail.   At the hearing they are advised they have a right to court appointed counsel, but are routinely warned, if they exercise their right to bail, the court will not appoint counsel.  This places the poor or indigent in a precarious position.  They either sit in jail awaiting trial, which they are told could take up to a year, or get out and face the courts without counsel.  It makes them easy pickings for the prosecutor.  

Failing that, by failing to put the complaint and all associated documents upon which the probable cause determination was made, into the protection of the proper clerk, the complaint and all other documents are rendered fatally flawed.  Without a “complaint” sealed up and put in the protection of the Clerk of the Court, there can be no “jurisdiction.”  

Those cases are a clear attempt to hide the elephant in the corner.  There truly is an elephant in the corner and it has jurisdiction written all over it.  The poor elephant is lost, and the Supreme Court of Texas seems to be afraid he will be found.  They have rendered these nonsensical decisions in order to keep quite the fact that all the cases filed against those accused of crime without an accompanying complaint are void as a matter of law.  

Hess v. State, No. 2-96-081-CR (Tex.App. Dist.2 09/18/1997)

A valid complaint is a prerequisite to a valid information. See Holland v. State, 623 S.W.2d 651, 652 (Tex. Crim. App. 1981); State v. Pierce, 816 S.W.2d 824, 827 (Tex. App.-Austin 1991, no pet.).

WILLIAM T. GHOLSON v. STATE TEXAS (06/23/83)

THE VALIDITY OF THE AFFIDAVIT UNDERLYING THE INFORMATION

[70]    
Appellant's sixth ground of error contains the assertion that the trial court erred in failing to sustain his motion to quash the information. He contends the underlying affidavit of Officer Thompson merely stated conclusions, omitting facts from which a magistrate could make an independent determination of probable cause before issuing the warrant for his arrest. It is apparent to us that Appellant is mistaken in several respects.

[71]    
In the first place, an information need only be based upon a sworn complaint "by some credible person" other than the prosecutor. Wells v. State, 516 S.W.2d 663, 664 (Tex. Crim. App. 1975); TEX. CODE CRIM. PROC. art. 21.22 (Vernon 1966). The complaint is in the form of an affidavit, and the complainant is the affiant. TEX. CODE CRIM. PROC. art. 15.04 (Vernon 1977). Therefore, it is the complaint alone, and not any other affidavits given in support of arrest or search warrants, which determines the validity of the information. Holland v. State, 623 S.W.2d 651 (Tex. Crim. App. 1981).

Schmitz v State, No. 2-96-387-CR (Tex.App. Dist.2 08/28/1997) 


In the past, a question of mootness arose when a motion to quash was filed in an appeal to a county court at law rather than at the start of the original trial on the merits in justice court. Zulauf, 591 S.W.2d at 871 n.3. The Court of Criminal Appeals has resolved the mootness issue by interpreting article 1.14(b) as applicable only to indictments and informations, not to complaints. See Huynh v. State, 901 S.W.2d 480, 481 (Tex. Crim. App. 1995)

. Because the statute refers specifically to indictments and informations rather than referring to "charging instruments," the court in Huynh refused to read into the statute a legislative intention to govern complaints. Id. at 481. Therefore, article 1.14(b) does not preclude Appellant's objection on appeal to the sufficiency of the complaint.

The real problem occurs in the court record.  No complaint appears in the court record, and even if JOHN CHAPPLE v. STATE TEXAS (03/26/75) supra is to be accepted as valid, there must be in the record a written waiver of indictment.   

CHARLES ROY LACKEY v. STATE TEXAS (12/06/78)

[41]    
In King, we held that since a felony information acts in lieu of an indictment its validity is essential to the court's jurisdiction and that an indictment is still mandatory in the absence of a valid waiver. It follows that a personal waiver of the accused, given intelligently, voluntarily and knowingly while represented by counsel, is required before a court can obtain jurisdiction to try an accused up on an information in a felony case. Since a valid waiver is a condition precedent to the court acquiring jurisdiction, it is a matter that cannot be waived. While most rights and procedural matters may be waived, jurisdictional matters may not be. Casias v. State, Tex.Cr.App.,503 S.W.2d 262; Ex parte Cannon, Tex.Cr.App., 546 S.W.2d 266 (concurring opinion). We hold that the appellant did not waive the right to be tried by an indictment by failing to voice an objection to trial upon a felony information.

[42]    
The absence of a valid waiver of trial by indictment by the appellant as required by Art. 1.141, supra, mandates reversal of this cause.

According to the Screws Doctrine supra, it may not be construed the District Judge, John Fostel, and District Attorney, Jana Jones, is somehow unaware of the fact that, without a compliant in the court record or an affirmed waiver of indictment, there can be no jurisdiction for the court.  

Jones can't get a waiver of indictment prior to the presentment of the information as, prior to the presentment of the information to the clerk of the court, no prosecution exists. 

A prosecution should exist.  It should have begun when the arresting officer presented the complaint to the magistrate.  The magistrate should have held an examination into the sufficiency of the compliant, after reading the accused his/her right, and then the magistrate should have forwarded the complaint, sealed up with all the other documents had in the cause, to the clerk of the court.  This was not done, as the magistrate did not examine into the sufficiency of the allegation in accordance with law.  The magistrate performed a "magistration" as instructed by D.A. Jones then secreted the papers in the case to the Prosecutor by way of the jail.  

The preceding practices are necessary as Jones has the original complaint in her files and certainly doesn't want to present it with the information as it will, too often, show on its face that the date of the indictment is so far removed from the date of offense as to be bared by limitations.  

Art. 21.02. [396] [451] [439] Requisites of an indictment                     

An indictment shall be deemed sufficient if it has the following requisites:

1. It shall commence, "In the name and by authority of The State of Texas". 

2. It must appear that the same was presented in the district court of the county where the grand jury is in session.

3. It must appear to be the act of a grand jury of the proper county.

4. It must contain the name of the accused, or state that his name is unknown and give a reasonably accurate description of him.

5. It must show that the place where the offense was committed is within the jurisdiction of the court in which the indictment is presented.
6. The time mentioned must be some date anterior to the presentment of the indictment, and not so remote that the prosecution of the offense is barred by limitation.
7. The offense must be set forth in plain and intelligible words.             

8. The indictment must conclude, "Against the peace and dignity of the State".

9. It shall be signed officially by the foreman of the grand jury.

Jones gets to avoid this by simply leaving out the complaint and prosecuting by information alone.  And, this works so well with informations, she extended it to indictments.  Now we have the District Clerks files filled with criminal cases where people are being prosecuted for crimes they have never been charged with committing, no complaint!

By this practice, Jones effectively initiates the prosecutions of her will and volition.  However, prosecutors are not credible for the purpose of affirming complaints.  

PETER B. PETERSON v. STATE TEXAS (12/20/89)
An information is a "primary pleading in a criminal action on the part of the State," Article 27.01, V.A.C.C.P., a written pleading in behalf of the State drawn, filed and presented by a prosecuting attorney charging an accused with an offense that may be prosecuted under the law. Article 21.20, V.A.C.C.P. in order to "protect its citizens from

the inherent dangers arising from the concentration of power in any one individual," Kennedy v. State, 161 Tex. Crim. 303, 276 S.W.2d 291 (1955) (Opinion on Motion for Rehearing, at 664), the Legislature precluded a prosecutor from presenting an information "until affidavit has been made by some credible person charging the defendant with an offense," and also mandated, "The affidavit shall be filed with the information." Article 21.22, supra. Such an affidavit is, of course, a complaint within the meaning of Article 15.04, V.A.C.C.P. "In other words, a prosecuting attorney is not authorized to institute prosecutions in the county court upon his independent act or of his own volition." Kennedy v. State, supra, at 294. One may not be "both the accuser and the prosecutor is misdemeanor cases." Wells v. State, 516 S.W.2d 663, at 664 (Tex.Cr.App. 1974). Compare Glass v. State, 162 Tex. Crim. 598, 288 S.W.2d 522 (1956); Catchings v. State, 162 Tex. Crim. 342, 285 S.W.2d 233, at 234 (1955).

By secreting the compliant from the Court, the prosecutor can keep the accused bound to the court virtually indefinately.  If she cannot coerce a deal, she has time to wait.  They are either rotting in jail or bound to the court on bond, so, if they get accused of something else in the mean time, she has double the leverage.  

Complaints Against Public Officials

The control of prosecutions, forbidden Jones by law, she gained by connivence, conspiracy, and collusion.  

"If things are as bad as you say, why hasn't someone done something about it before now?"

What can a person do?  Well, maybe you can sue.  I tried that and Fostel, after having exparte communication with defendant Phil Ryan, then High Sheriff of Wise County, acted in place of an obviously incompetent defense counsel, and dismissed the suit in horrendous violation of law.   

Maybe I should file criminal complaints against the offenders.  Well, I tried that too and the police simply forwarded them to the prosecutor and Jones trashed them.  The complaints I filed against Jones she forwarded to Fostel and he trashed them.  

Jones has had complaints secreted to her instead of the governmental office to which they are directed by law.  By this strategy she gets to decide if she wants to prosecute or not without the problem of judicial oversight.  

The problem is, I find nothing in the Code of Criminal Procedure that directs a complaint to a prosecuting attorney, nothing.  Complaints are always directed to some magistrate.  The only rational way a prosecutor could justify having a complaint sent to her prior to initiation of a prosecution would be so the prosecutor could give legal advice, but then, it could only be a copy as the original is directed to some magistrate. 

Art. 2.13. [37] [44] [45] Duties and powers                                   

(a) It is the duty of every peace officer to preserve the peace 

within the officer's jurisdiction.  To effect this purpose, the 

officer shall use all lawful means.

(b) The officer shall:                                                        

(1) in every case authorized by the provisions of this Code, 

interfere without warrant to prevent or suppress crime;

(2) execute all lawful process issued to the officer by any 

magistrate or court;

(3) give notice to some magistrate of all offenses committed within 

the officer's jurisdiction, where the officer has good reason to 

believe there has been a violation of the penal law;  and

(4) arrest offenders without warrant in every case where the 

officer is authorized by law, in order that they may be taken before 

the proper magistrate or court and be tried.

I can see no problem with sending a copy of the complaint to the prosecutor for legal advice.  However, when a prosecutor is made known that a public official has violated a law relating to his office, she is specifically commanded by statute in what she is to do by Article 2.03 Texas Code of Criminal Procedure.  

Art. 2.03. [27] [33] [34] Neglect of duty                                     

(a) It shall be the duty of the attorney representing the State to present by information to the court having jurisdiction, any officer for neglect or failure of any duty enjoined upon such officer, when such neglect or failure can be presented by information, whenever it shall come to the knowledge of said attorney that there has been a neglect or failure of duty upon the part of said officer;  and he shall bring to the notice of the grand jury any act of violation of law or neglect or failure of duty upon the part of any officer, when such violation, neglect or failure is not presented by information, and whenever the same may come to his knowledge.

I have personally made numerous complaints to local police against public officials.  Those complaints are always, as a matter of policy, forwarded to the prosecuting attorney.  When I file complaints against public officials, I only file complaints concerning acts the accused will readily admit to as they compliant about the official following an established policy that is in clear violation of specific law.  In every case, my complaints have been forwarded to the prosecuting attorney who has trashed them, every one.  

It is difficult to get people to accept that things are so out of hand here in Wise County.  We want to believe that we have all those protections we heard about in school.  We need to believe we are somehow protected from the injustices we hear about in other countries.  So, we tend not to see what we are not prepared to cope with.  And, if someone does raise a red flag, Jones has it covered.  

Defense Counsel Collusion

All this begs a question: Why is defense counsel not screaming to high heaven?  Why would learned counsel allow the State to pursue prosecution when there is no complaint charging their client with a crime?  It would seem an attorney collecting a fee to defend a client would look to jurisdiction first rather than ignore it altogether.  It would seem the attorney would look to the due course of the laws to ensure, before considering a plea arrangement, that their client had not been coerced by improper practices into "The Deal."  

The answer is simple.  It is about money.  If an attorney is appointed to represent a client and that attorney puts on a vigorous defense, s/he will be paid about three hundred and sixty dollars.  If the attorney gets the client to take a deal s/he gets paid, you guessed it, about three hundred and sixty dollars.  This is not rocket science; it is good business.  Besides, what practicing attorney in his right professional mind is going to risk raising the ire of the Judges and Prosecutors and risk them retaliating against their future clients to get back at them?  And we all know Judges and prosecutors will retaliate without hesitation or reservation.  

Jones, once she has coerced the deal from her uncharged victims, brings these cases before Judge Fostel who routinely signs in approval of the practices and the deals knowing full well they are improper.  He knows as I have demonstrated it to him, but he was not impressed.  He certainly doesn't want to have to sit through all the criminal trials proper procedure would necessitate.  

"There is no general rule for determining the sufficiency of facts to constitute duress, and no legal standard of resistance with which the person threatened must comply at [**11]  the peril of being remediless. The restraint, intimidation or compulsion is sufficient if it induces the particular person claiming duress to perform some act which he is not legally bound to do, contrary to his will. The question for determination is as to how the influence used affected his mind, and as to whether his mind and will were controlled." 10 Tex. Jur. p. 73, § 41.

To the same effect, see: 10 Tex. Jur. p. 78, § 45, p. 80, § 46; 7 Tex. Jur. p. 893, § 8, p. 897, § 10; Southern Traction Co. v. Rogan (Tex. Civ. App.) 199 S.W. 1135; Ward v. Scarborough (Tex. Com. App.) 236 S.W. 434; Spaulding v. Crawford, 27 Tex. 155; Wegner Bros. v. Biering & Co., 65 Tex. 506; Landa v. Obert, 78 Tex. 33, 14 S.W. 297; Morrison v. Faulkner, 80 Tex. 128, 15 S.W. 797; Dale v. Simon (Tex. Com. App.) 267 S.W. 467.
S. H. KRESS & CO. v. RUST. 97 S.W.2d 997; 1936 

When the prosecutor is unable to get a deal and is faced with trial, there is always the option of simply exercising prosecutorial discretion and refusing to prosecute.  The Legislature did not intend that the attorney representing the state have judicial powers and restricted her, not only from initiating prosecutions, but also from dismissing them.  

Jones does not need to dismiss an invalid prosecution.  If she cannot get "The Deal" and the case is not slam-dunk, she simply lets things be and waits for something else to happen.  She can do this as she has had all the files forwarded to her so nothing shows up in the clerks records that would start the speedy trial clock or give the accused access to the courts. 

The habitual criminal has no problem with this as they know the routine.  They know they will get ample opportunity to work "The Deal."  They know the prosecutor and the Judge do not want to waste their time and the taxpayer's money on a lengthy trial, so they will make a good deal to avoid it.  All the experienced criminal has to do is bide his time and wrangle the best deal.  

The innocent, on the other hand, the person who is wrongly accused and is a law-abiding citizen will be outraged and indignant.  No way that person is going to take any deal.  They tend to still believe they have a chance at fair treatment.  They are naïve and Jones is well aware of just how they will react.  She knows that all she needs is time and a little arm twisting and that angry indignation will fade to worry then degrade to dread and terror of the consequences she has repeatedly threatened.  She knows, if she can demonstrate how helpless the individual is before the system, drag them to a couple of forced meetings with her and her staff where they will make these most reasonable offers while threatening the most dire consequences if the accused doesn't capitulate, they will eventually cave. 

In support of these assertions and allegations, please note the attached list of indictments handed down in the 271st Judicial District on June 14th, 15th, and 16th, 2005.  Attached to this list is a copy of each indictment.  If you note the cause numbers, you will find they are surprisingly in almost total sequential order.  If you then read the body of the indictments and compare the offense date with the date of the indictment, it will appear, on its face, that the prosecution is so remote in time as to be barred by limitations.  

Art. 21.02. [396] [451] [439] Requisites of an indictment                     

An indictment shall be deemed sufficient if it has the following 

requisites:

1. It shall commence, "In the name and by authority of The State of Texas". 

2. It must appear that the same was presented in the district court of the county where the grand jury is in session.

3. It must appear to be the act of a grand jury of the proper county.

4. It must contain the name of the accused, or state that his name is unknown and give a reasonably accurate description of him.

5. It must show that the place where the offense was committed is within the jurisdiction of the court in which the indictment is presented.

6. The time mentioned must be some date anterior to the presentment of the indictment, and not so remote that the prosecution of the offense is barred by limitation.

7. The offense must be set forth in plain and intelligible words.

8. The indictment must conclude, "Against the peace and dignity of the State".

9. It shall be signed officially by the foreman of the grand jury.    

It could well occur that an indictment that is over 120 past the date of offense is within the limitations.  If, for instance, the person named has not been restricted at his/her liberty.  Well, actually not considering the stipulation of Article 20.33 Texas Code of Criminal Procedure: 

Art. 20.22. [394] [446] [434] Presentment entered of record                   

The fact of a presentment of indictment by a grand jury shall be 

entered upon the minutes of the court, if the defendant is in 

custody or under bond, noting briefly the style of the criminal 

action and the file number of the indictment and the defendant's 

name.  If the defendant is not in custody or under bond at the time 

of the presentment of indictment, the entry in the minutes of the 

court relating to said indictment shall be delayed until such time 

as the capias is served and the defendant is placed in custody or 

under bond.

I would have included the notations required above, but they are not in the record.  Neither are the arrest records or any records of any activity of any kind prior to the presentment of the indictment.  There is no way to tell from the Court record rather or not the accused has been arrested.  Assuming the accused had been arrested on or near the date of offense, the indictment would certainly show on its face that it was barred by limitations.  

On talking to the Court Clerk, it seems she gets her cases from Jones or Allen Williamson, her Assistant District Attorney.  

Art. 20.21. [393] [445] [433] Indictment presented                            

When the indictment is ready to be presented, the grand jury shall 

through their foreman, deliver the indictment to the judge or clerk 

of the court.  At least nine members of the grand jury must be 

present on such occasion.

Interesting how this works.  The prosecutor keeps showing up in places, performing tasks specifically required to be done by others.  It would certainly give a reasonable person of ordinary prudence reason to believe at least some amount of collusion is occurring.  So how is it that the Grand Jury Foreperson and the Distirct Attorney sort of informally deliver the presentments to the District Clerk?  Can it be presumed the Legislature put the stiulation in Article 20.21 in the code as a lark?  I suspect it was to insure that presentments were actually proper presentments that were voted on by the panel and not just something the prosecutor convinced the foreperson to sign and secret to the Clerk without the knowledge of the rest of the panel.  

Then there is this problem of the complaint  that keeps popping up.  

I looked in the court records and I didn't find a complaint that would reflect the date of arrest, if indeed the person had been arrested. This begged a question: 

How did the Grand Jury manage to bring a criminal indictment against a free person when no one, by the court record, had filed a complaint against that person?  

In the alternative, if a proper complaint had been made and presented to the Grand Jury with the information, what did the Grand Jury do with it?  

If the Grand Jury spirited away this document, whichever one did it would be culpable for violating Article 37.10 Texas Penal Code.  

§ 37.10.  TAMPERING WITH GOVERNMENTAL RECORD.  

(a)  A .
person commits an offense if he:
(1) knowingly makes a false entry in, or false alteration of, a governmental record;

(2) makes, presents, or uses any record, document, or thing with knowledge of its falsity and with intent that it be taken as a genuine governmental record;

(3) intentionally destroys, conceals, removes, or otherwise impairs the verity, legibility, or availability of a governmental record;


If the Grand Jury never received the complaint in the first place, then they will have committed a Official Oppression of the accused as defined by Section 39.03 Texas Penal Code.  

§ 39.03.  OFFICIAL OPPRESSION.  

(a) A public servant acting under color of his office or employment commits an offense if he:

(1) intentionally subjects another to mistreatment or to arrest, detention, search, seizure, dispossession, assessment, or lien that he knows is unlawful;

(2) intentionally denies or impedes another in the exercise or enjoyment of any right, privilege, power, or immunity, knowing his conduct is unlawful;  or

(3)   intentionally subjects another to sexual harassment.                   

(b) For purposes of this section, a public servant acts under color of his office or employment if he acts or purports to act in an official capacity or takes advantage of such actual or purported capacity.

(c) In this section, "sexual harassment" means unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature, submission to which is made a term or condition of a person's exercise or enjoyment of any right, privilege, power, or immunity, either explicitly or implicitly.

(d) An offense under this section is a Class A misdemeanor.

Fostel, on the other hand, by accepting the improperly coerced plea agreements with criminal complaint in the record, knowingly acted without jurisdiction.  

COHENS v. VIRGINIA. 19 U.S. 264, *; 5 L. Ed. 257;(1821)6 Wheat. 264

It is most true that HN15Go to the description of this Headnote.this Court will not take jurisdiction if it should not: but it is equally true, that it must take jurisdiction if it should. The judiciary cannot, as the legislature may, avoid a measure because it approaches the confines of the constitution. We cannot pass it by because it is doubtful. With whatever doubts, with whatever difficulties, a case may be attended, we must decide it, if it be brought before us. We have no more right to decline the exercise of jurisdiction which is given, than to usurp that which is not given. The one or the other would be treason to the constitution.

For the Court knowingly act without jurisdiction is to render all acts of the court and those involved in the prosecution as trespassers from the beginning in violation of specific law and subject to criminal prosecution.  

You would think, when presented the clear rule of law, Public officials would have a will to correct any improper procedures they encounter.  It has been my personal experience, when confronted with the improprieties of their practices, public officials use that old dodge that they are just following policy.  They maintain they are acting in good faith reliance on competent authority and are just doing their jobs they way they have been trained to do 

This same dodge rings through history.  People are able to rationalize the most outrageous behaviors using  the excuse that they were just following policy.  

That dodge may fly somewhere, but not here as the Supreme Court made it very clear that public officials in this country have a responsibility to personally know the law as it relates to their particular authority and duties( see SCREWS ET AL. v. UNITED STATES 325 U.S. 91; 65 S. Ct. 1031; 89 L. Ed. 1495; (1945) 162 A.L.R. 1330
When the prosecutor gets in a position to control prosecutions, when they can, with impunity, simply trash any complaint that does not suit them, including those that would bring out the inproprieties of their practices, the law ceases to be an instrument of justice. 

When the Judge and Prosecutor collaborate toward denying the citizens access to criminal justice what avenue is left?  Who can intervene?  In Wise County, Texas, we are caught in a Catch 22.  Everything leads to the same place, to the prosecutors desk and that leads nowhere.  
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