DISQUALIFY MAGISTRATE


Cause No: __________








Date: ___________

NOW COMES ___________________, hereinafter referred to as Affiant and moves the court to disqualify the magistrate and dismiss the instant prosecution for cause shown:

COURT PROCEEDINGS HELD IN SECRET

Affiant , after being arrested, booked into the jail, and held overnight was brought before a magistrate the next day.  At said appearance criminal charges were read to Affiant wherein Affiant was officially charged with committing criminal acts against the laws of the State of Texas, then Affiant was notified of the amount of bail, which had been set.  At said hearing, when Affiant first observed magistrate, the court was in possession of a file from which magistrate read the allegations against Affiant .  This raises a question: Where, how, by what legal mechanism did the court accept into evidence, allegations against Affiant outside the presence of Affiant who was under the absolute control of the State?  

The Texas Code of Judicial Conduct further provides that, except as authorized by law, a judge shall not directly or indirectly initiate,  [**46]  permit, or consider ex parte or other private communications concerning the merits of a pending or impending judicial proceeding. TEXAS SUPREME COURT, CODE OF JUDICIAL CONDUCT, Canon 3A(5) TA \l "TEXAS SUPREME COURT, CODE OF JUDICIAL CONDUCT, Canon 3A(5)" \s "TEXAS SUPREME COURT, CODE OF JUDICIAL CONDUCT, Canon 3A(5)" \c 4 . Ex parte communications are "those that involve fewer than all of the parties who are legally entitled to be present during the discussion of any matter. They are barred in order to ensure that 'every person who is legally interested in a proceeding [is given the] full right to be heard according to law.'" JEFFREY M. SHAMAN, ET AL., JUDICIAL CONDUCT AND ETHICS, §  6.01 at 145 (1990) TA \l "JEFFREY M. SHAMAN, ET AL., JUDICIAL CONDUCT AND ETHICS, §  6.01 at 145 (1990)" \s "JEFFREY M. SHAMAN, ET AL., JUDICIAL CONDUCT AND ETHICS, §  6.01 at 145 (1990)" \c 4 . The principle underlying such prohibition, as it regards the disposition of criminal matters is quite simple: the disposition of criminal matters is the public's business and ought to be conducted in public in open court. n14 See Tamminen v. State, 644 S.W.2d 209; 217 (Tex.App.--San Antonio 1982), aff'd in part and rev'd in part, 653 S.W.2d 799 (Tex.Crim.App. 1983) TA \s "Tamminen v. State" ; TEX. CODE CRIM. PROC. ANN. art. 1.24 (Vernon 1977) TA \s "TEX. CODE CRIM. PROC. ANN. art. 1.24 (Vernon 1977)" 
 Private adjudications fly in the face of our judicial system's abiding commitment to providing public access to civil and criminal proceedings and records. See Gannett Co. v. DePasquale, 443 U.S. 368, 61 L. Ed. 2d 608, 99 S. Ct. 2898 (1979) TA \s "Gannett Co. v. DePasquale" . Our form of government is rooted in a recognition of the importance of open and public proceedings. subjecting judicial proceedings to public scrutiny accomplishes two important goals. First, it provides the public with an opportunity to exercise its right to monitor and evaluate its judicial system. Second, and equally important, a judge's knowledge that his or her actions are not shrouded in secrecy fosters a stronger commitment to strict conscientiousness in the performance of judicial duties. Our courts have recognized that secret tribunals exhibit abuses that are absent when the public has access to judicial proceedings and records. See Express-News Corp. v. Spears, 766 S.W.2d 885, 890 (Tex.App.--San Antonio 1989, orig. proceeding [leave denied]) (Cadena, C.J. dissenting TA \s "See Express-News Corp. v. Spears" . The judiciary has no special privilege to suppress or conduct in private proceedings involving the adjudication of causes before it.  [**48]  In fact, such secrecy frustrates the judiciary's responsibility to promote and provide fair and equal treatment to all parties. Individual Judges are charged with the task of adjudicating claims in a manner that protects the rights of both parties. A judge's private  [*497] communications with either party undermine the public's right to evaluate whether justice is being done and removes an important incentive to the efficient resolution of cases. IN RE JOHN M. THOMA, JUDGE, COUNTY COURT AT LAW NO. 1 GALVESTON COUNTY, TEXAS, Respondent, 873 S.W.2d 477; 1994 Tex. LEXIS 159 TA \s "IN RE JOHN M. THOMA" 
Examining trials required by texas law

In Texas, notwithstanding practices in other states, probable cause is only found and bail set by a magistrate through an examining trial the procedures for which are laid down in Chapter 16 Texas Code of Criminal Procedure.  The chapter has been carefully crafted by the Legislature to insure the rights of the accused are upheld and that the accused is protected from abuses by the governmental instruments the people have created to enforce the criminal laws.  Nothing in Chapter 16, or any other chapter, authorizes examining trials to be held in secret.  


The first thing that must happen is the convening of a hearing by the magistrate is that all parties must be present.  In order for the magistrate to be in possession of a file containing details of a criminal allegation against Affiant , magistrate had to receive that file from somewhere.  So, where and how did the magistrate get the file, and how did the documents in the file get entered into evidence against Affiant if not in a public hearing?  

Art. 16.07. SAME RULES OF EVIDENCE AS ON FINAL TRIAL. TA \l "Art. 16.07. SAME RULES OF EVIDENCE AS ON FINAL TRIAL." \s "Art. 16.07. SAME RULES OF EVIDENCE AS ON FINAL TRIAL." \c 2   

The same rules of evidence shall apply to and govern a trial before an examining court that apply to and govern a final trial.  

Either there are some secret practices and procedures not codified into law, or the magistrate came into possession of evidence outside the legal structures put in place to protect the accused from just the sort of abuse perpetrated in this instance.  

Specific rights denied as deliberate contrivance


At the hearing wherein bail was set, no plea was requested or accepted by the court, neither was Affiant given opportunity to be faced with accuser nor was Affiant afforded opportunity to present exculpatory evidence and Affiant was not present at the hearing where probable cause was determined and the evidence was presented to the court and was accepted into evidence and a probable cause determination made in secret.   

OVERVIEW: Affiant was convicted of aggravated rape by a jury, based on evidence that included the testimony of the victim and her companion, who were held at gunpoint, raped, and beaten by Affiant and other members of a motorcycle gang. During trial, the prosecutor gave the sentencing judge a "secret" police intelligence report about the gang, ex parte. Defense counsel was not allowed to see it. The court affirmed the conviction, finding that the evidence was overwhelming. Most errors were not preserved, either by failure to object in a timely manner or by objection on a ground different from that raised on appeal. The court vacated the sentence because the ex parte tender of the report violated Affiant's rights to confrontation and due process under U.S. Const. amend. VI and U.S. Const. amend. VI. The ex parte tender also constituted prosecutorial misconduct in violation of Tex. Code Crim. Proc. Ann. art. 2.01 TA \l "Tex. Code Crim. Proc. Ann. art. 2.01" \s "Tex. Code Crim. Proc. Ann. art. 2.01" \c 2  and the state ethics rules, judicial misconduct under the Rules and Code of Judicial Conduct, and deprived Affiant of a public trial under Tex. Code Crim. Proc. Ann. art. 1.24 (1977) TA \s "Tex. Code Crim. Proc. Ann. art. 1.24 (1977)" . TAMMINEN v State 644 S.W.2d 209; 1982 Tex. App. LEXIS 5561 TA \s "Tamminen v. State" 
The above is not a difficult concept, neither is it an obscure consideration.  Evidence presented ex parte while a party is being physically restrained from appearance, determinations made in secret, confrontation denied, and opportunity to rebut not availed goes to the heart of our legal system.  No right-minded magistrate, in good faith, can consider such behavior anything but the most outrageous abuse.  

Below you will find the statute outlined for reference: 

Art. 15.17. DUTIES OF ARRESTING OFFICER AND MAGISTRATE TA \l "Art. 15.17. DUTIES OF ARRESTING OFFICER AND MAGISTRATE" \s "Art. 15.17. DUTIES OF ARRESTING OFFICER AND MAGISTRATE" \c 2 .  

In each case enumerated in this Code, the person making the arrest or the person having custody of the person arrested shall without unnecessary delay, but not later than 48 hours after the person is arrested, 

take the person arrested or have him taken before some magistrate of the county where the accused was arrested or, to provide more expeditiously to the person arrested the warnings described by this article, before a magistrate in any other county of this state.  

he arrested person may be taken before the magistrate in person or the image of the arrested person may be presented to the magistrate by means of an electronic broadcast system.  

the magistrate shall inform in clear language the person arrested, either in person or through the electronic broadcast system, of the accusation against him and of any affidavit filed therewith, of his right to retain counsel, of his right to remain silent, of his right to have an attorney present during any interview with peace officers or attorneys representing the state, of his right to terminate the interview at any time, and of his right to have an examining trial.  

The magistrate shall also inform the person arrested of the person's right to request the appointment of counsel if the person cannot afford counsel.  

The magistrate shall inform the person arrested of the procedures for requesting appointment of counsel.  If the person does not speak and understand the English language or is deaf, the magistrate shall inform the person in a manner consistent with Articles 38.30 and 38.31, as appropriate.  

The magistrate shall ensure that reasonable assistance in completing the necessary forms for requesting appointment of counsel is provided to the person at the same time. counsel and if the magistrate is authorized under Article 26.04 to appoint counsel for indigent Affiants in the county, the magistrate shall appoint counsel in accordance with Article 1.051.  

If the magistrate is not authorized to appoint counsel, the magistrate shall without unnecessary delay, but not later than 24 hours after the person arrested requests appointment of counsel, transmit, or cause to be transmitted to the court or to the courts' designee authorized under Article 26.04 to appoint counsel in the county, the forms requesting the appointment of counsel.  

The magistrate shall also inform the person arrested that he is not required to make a statement and that any statement made by him may be used against him.  

The magistrate shall allow the person arrested reasonable time and opportunity to consult counsel and shall, after determining whether the person is currently on bail for a separate criminal offense, admit the person arrested to bail if allowed by law.  

A recording of the communication between the arrested person and the magistrate shall be made.  The recording shall be preserved until the earlier of the following dates: 

the date on which the pretrial hearing ends;  or

the 91st day after the date on which the recording is made if the person is charged with a misdemeanor or the 120th day after the date on which the recording is made if the person is charged with a felony. 

The counsel for the Affiant may obtain a copy of the recording on payment of a reasonable amount to cover costs of reproduction.

For purposes of this subsection, "electronic broadcast system" means a two-way electronic communication of image and sound between the arrested person and the magistrate and includes secure Internet videoconferencing. 

If you read this statute, it gives the impression of covering all those things, which must be done subsequent to the arrest of an accused, however, that consideration would be deceiving.  Article 15.17 TA \l "Article 15.17" \s "Article 15.17" \c 2  is a special statute, intended to apply to a special and relatively rare circumstance, not to the general procedures subsequent to arrest.  

Article 15.17, V.A.C.C.P., contemplates [**33]  that there will be occasions where no formal charges have been filed when the accused is taken before the magistrate. Harris v State, 457 S.W.2d 903; 1970 Tex. Crim. App. LEXIS 1304

Please notice Paragraph 9, and the highlighted section where it speaks of setting bail "if allowed by law."  


When a person is arrested on a formal criminal allegation, bail may not be set unless there is a finding of probable cause.  If no probable cause if found in the examining trail under the provisions of Chapter 16 Texas Code of Criminal Procedure, the magistrate will have no jurisdiction over the accused and my not set bail, but rather, must release the accused at his/her liberty.  If probable cause is found, a warrant must be issued and bail set.  


Article 15.17 TA \s "Article 15.17"  supra, for all its confusing language, provided no legal procedure for setting bail.  The procedure prescribed for setting bail is well established.    Chapter 17 Texas Code of Criminal Procedure at Article 17.05 clearly states the Legislative intent in these matters: 

Article 17.05  WHEN BAIL IS TAKEN TA \l "Article 17.05  WHEN BAIL IS TAKEN" \s "Article 17.05  WHEN BAIL IS TAKEN" \c 2 
A bail bond is entered into either before a magistrate, upon an examination of a criminal accusation, or before a judge upon an application under habeas corpus; or is taken from the Affiant by a peace officer if authorized by '‘Article 17.20, 17.21, or 17.22.

In the instant cause, Affiant was not arrested on suspicion; neither was Affiant being held as a material witness.  Even if such were the case, before the magistrate can set bail, an examining trial must be held.  


By the instant cause Affiant had been arrested subsequent to a formal criminal allegation and brought before a magistrate.  This circumstance is contemplated by Article 2.10 Texas Code of Criminal Procedure 

Art. 2.11. Examining court TA \l "Art. 2.11. Examining court" \s "Art. 2.11. Examining court" \c 2  

When the magistrate sits for the purpose of inquiring into a criminal accusation against any person, this is called an examining court.

Article 15.17 TA \s "Article 15.17"  supra may seem long, however, it is an attempt to cover those things that are normally covered in an examining trial.  In one statute the Legislature tried to cover those things covered in a whole chapter dedicated to examining trials.  While I will refrain from quoting the whole chapter here, it is enough that Chapter 16 Texas Code of Criminal Procedure, entitled COMMITMENT OR DISCHARGE OF THE ACCUSED, is in place.  


While the magistrate had a duty to read Affiant his/her rights under Article 15.17, there was no provision there to determine probable cause, which would render lawful the setting of bail.  Absent a finding of probable cause, bail could not be set. 


Back to the question: How did the criminal allegations against Affiant get submitted to the magistrate outside a proper examining trial before which Affiant, subsequent to the immediate restraint on his liberty, had a right to attend?  

PROBABLE CAUSE DETERMINATION MADE BY INFORMAL METHOD

The magistrate in the instant cause accepted into evidence allegations of criminal wrongdoing against Affiant while Affiant was being held without warrant in the Montgomery County jail.  


Someone appeared before a magistrate and presented the court with evidence apparently sufficient to give a reasonable person cause to believe Affiant had committed the crimes alleged.  


Assuming the arresting officer went before some magistrate and presented the magistrate with a criminal allegation against Affiant, under what provision of law was this done?  This would assume the magistrate was present the night before, before the arresting officer left for the day.  If that was not the case, then who presented evidence to the court in the accuser's stead and what legal authority did that person have to present hearsay evidence to the court?  


While a third party may have authority to present the complaint to the court notifying same that a crime had been committed, at the examination into the sufficiency held by the magistrate subsequent to the arrest of the accused, any supporting testimony as to the facts supporting the criminal allegation had to be presented in accordance with the Texas Rules of Evidence.  Said testimony also had to be reduced to writing and certified by the court. 

Art. 16.09. TESTIMONY REDUCED TO WRITING TA \l "Art. 16.09. TESTIMONY REDUCED TO WRITING" \s "Art. 16.09. TESTIMONY REDUCED TO WRITING" \c 2 .  

The testimony of each witness shall be reduced to writing by or under the direction of the magistrate, and shall then be read over to the witness, or he may read it over himself.  Such corrections shall be made in the same as the witness may direct;  and he shall then sign the same by affixing thereto his name or mark.  All the testimony thus taken shall be certified to by the magistrate.  In lieu of the above provision, a statement of facts authenticated by State and defense counsel and approved by the presiding magistrate may be used to preserve the testimony of witnesses.

Nothing exists in the court record to authenticate the testimony of the complainant to support the criminal allegation.  Therefore, the complaint is insufficient on its face for lack of verified supporting affidavit.  

In an examining trial, the truth of the accusation may not be based on the accusation alone; such conclusion, if valid, would render the examining trial a useless thing, a mere re-enactment of the earlier determination of whether an arrest warrant should issue. Ex parte Garcia, 547 S.W.2d 271 (Tex. Crim. App. 1977 TA \s "Ex parte Garcia" ).    Rather, the state must show that there is a reason to believe that an indictment will be preferred for some violation of the law. Ex parte Martin, 119 Tex. Crim. 141, 45 S.W.2d 965 (1932 TA \l "Ex parte Martin, 119 Tex. Crim. 141, 45 S.W.2d 965 (1932" \s "Ex parte Martin" \c 1 ).  Thus, the state has the burden of proving that there is probable cause to believe the accused committed the offense charged against him or her. State ex rel. Holmes v. Salinas, 784 S.W.2d 421 (Tex. Crim. App. 1990 TA \s "State ex rel. Holmes" ).


In either case, a hearing of some type was convened at which evidence was presented to the court ex parte, while Affiant was present in the building but physically restrained from being present at the hearing.  

It is the specific allegation and contention of Affiant that, some person employed by the arresting agency, having no personal knowledge of the evidence, presented criminal allegations to the court and supporting evidence alleging criminal acts by Affiant, .  It is further the contention of Affiant that said presentation occurred outside a proper hearing to which Affiant had a statutory right.  

Art. 16.01. EXAMINING TRIAL. TA \l "Art. 16.01. EXAMINING TRIAL." \s "Art. 16.01. EXAMINING TRIAL." \c 2   

“When the accused has been brought before a magistrate for an examining trial that officer shall proceed to examine into the truth of the accusation made, allowing the accused, however, sufficient time to procure counsel.  In a proper case, the magistrate may appoint counsel to represent an accused in such examining trial only, to be compensated as otherwise provided in this Code.  The accused in any felony case shall have the right to an examining trial before indictment in the county having jurisdiction of the offense, whether he be in custody or on bail, at which time the magistrate at the hearing shall determine the amount or sufficiency of bail, if a bailable case.  If the accused has been transferred for criminal prosecution after a hearing under Section 54.02, Family Code, the accused may be granted an examining trial at the discretion of the court.”

Art. 16.08. PRESENCE OF THE ACCUSED. TA \l "Art. 16.08. PRESENCE OF THE ACCUSED." \s "Art. 16.08. PRESENCE OF THE ACCUSED." \c 2   

The examination of each witness shall be in the presence of the accused.

 Relator alleges this act was committed in violation of Section 39.03 Texas Penal Code: 

§ 39.03.  OFFICIAL OPPRESSION. TA \l "§ 39.03.  OFFICIAL OPPRESSION." \s "§ 39.03.  OFFICIAL OPPRESSION." \c 2   

A public servant acting under color of his office or employment commits an offense if he:

a. intentionally subjects another to mistreatment or to arrest, detention, search, seizure, dispossession, assessment, or lien that he knows is unlawful;

b. intentionally denies or impedes another in the exercise or enjoyment of any right, privilege, power, or immunity, knowing his conduct is unlawful;  or

c. intentionally subjects another to sexual harassment.    

For purposes of this section, a public servant acts under color of his office or employment if he acts or purports to act in an official capacity or takes advantage of such actual or purported capacity.

In this section, "sexual harassment" means unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature, submission to which is made a term or condition of a person's exercise or enjoyment of any right, privilege, power, or immunity, either explicitly or implicitly.

An offense under this section is a Class A misdemeanor.

NO ORDER CONFERRING JURISDICTION ON COURT

That the magistrate advised Affiant of an amount of bail having already been set, by the only method available to the magistrate to set bail, had to have found probable cause prior to the setting of bail.  Having found probable cause, which gave the magistrate authority to set bail, the magistrate also had a duty to prepare an order committing Affiant .   

Art. 16.17. Decision of judge TA \l "Art. 16.17. Decision of judge" \s "Art. 16.17. Decision of judge" \c 2  

After the examining trial has been had, the judge shall make an order committing the Affiant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require.  Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

Gerstien v Pugh supra is clear on this point.  The primary reason for taking the person before the magistrate is to secure this order so that the State may retain jurisdiction over Affiant .  An examination of the court record will find no order committing Affiant to the jail or setting bail prepared by magistrate within 48 hours of the preliminary hearing.  Therefore, Relator contends the bail required of Affiant is an illegal taking of Affiant s property.

Prayer

Defendant moves the court to disqualify the magistrate and strike the determination of probable cause in the instant prosecution.

Defendant moves the court to dismiss the instant allegation with prejudice.  

Respectfully submitted,

Sign:   ______________________

Print:  ______________________


CERTIFICATE OF SERVICE


On this ___ day of _________, ____ a true and correct copy of the foregoing Motion was delivered to 

Name: ____________, at Address: _____________________, City: _________________, State: ______ Zip _____, by way of personal service ___ certified mail __.   

Name:     
_______________

Address: 
_______________

City: 

_______________

St & Zip:
_______________


ORDER

This the ___ day of ________, ____ the foregoing motion having been presented and heard by the Court, it is hereby ORDERED that:


All relief requested is hereby granted.








__________________________








Judge Presiding

The relief requested is granted in part as follows:

____________________________________________________________

____________________________________________________________

____________________________________________________________








__________________________








Judge Presiding

All relief requested is DENIED, to which action Defendant excepts.








__________________________








Judge Presiding
In the ______________ Court





___________ County, Texas





State of Texas


V


Name:______________________
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