STS

MOTION TO DISQUALIFY MAGISTRATE

NOW COMES  (Name) ________________, hereinafter referred to as “Defendant” and disqualifies (Name) ________________, for cause shown.

(Name) ________________, magistrate and Judge for (Court) _________________, hereinafter referred to as “Magistrate” made a determination of probable cause initiating the above numbered cause, on the ______ day of _______, 2006.  

HEARING HELD IN SECRET

On the _____ day of _______, 200__, Defendant was in the ________________ jail awaiting an examination into the sufficiency of the cause for the restriction of my liberty after being seized by the police and placed in jail.  

When Defendant first saw Magistrate, Magistrate had a file from which he read charges against me, advised me of my rights, then set bail in the cause.  By some mechanism, the court had received accusations against me into evidence prior to the commencement of the hearing and had already made a determination of probable cause.  At said hearing, although I was present in the jail under the absolute physical control of jailers, I was denied access to the probable cause hearing, apparently held in secret at some undisclosed location.  

After the determination of probable cause had been made, Magistrate convened a hearing under Article 15.17 Texas Code of Criminal Procedure and after determining under said act that the law allowed, set bail in the cause.  However, the hearing at which Magistrate determined that the law allowed for the setting of bail, I was not allowed witness.  

By this document Defendant asserts and alleges, Magistrate denied Defendant in certain rights guaranteed by Constitution and laws of the State of Texas, specifically but not restricted to: 

1. The right to confront by accuser and challenge evidence presented in court

2. The right to present exculpatory evidence

VIOLATION OF LAWS RELATING TO PUBLIC OFFICE

By the above acts, Magistrate violated laws relating to his/her office, specifically but not limited to the following:

1. Article 1.05 Texas Code of Criminal Procedure

Art. 1.05. RIGHTS OF ACCUSED.  In all criminal prosecutions the accused shall have a speedy public trial by an impartial jury.  He shall have the right to demand the nature and cause of the accusation against him, and to have a copy thereof.  He shall not be compelled to give evidence against himself.  He shall have the right of being heard by himself, or counsel, or both; shall be confronted with the witnesses against him, and shall have compulsory process for obtaining witnesses in his favor.  No person shall be held to answer for a felony unless on indictment of a grand jury.

 by denying Defendant the right to:

a. In as much as the initial hearing at which a probable cause determination was made was held in secret, Defendant was denied in the due course of the laws by being barred from said hearing. 

b. By being barred from the above-mentioned hearing, Defendant was denied access to the criminal accusation and to the testimony presented in the hearing.

2. Before convening the hearing under Article 15.17 Texas Code of Criminal Procedure, Magistrate had already determined, at the previously mentioned secret examining trial, that the law allowed Magistrate to set bail at which Magistrate, Magistrate was required by Article 16.17 Texas Code of Criminal Procedure to prepare an order: 

Art. 16.17. Decision of judge                               

After the examining trial has been had, the judge shall make an order committing the defendant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require.  Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

As no such order exists in the court record, it must be construed no such order was prepared by Magistrate the court is left without jurisdiction and any and all subsequent actions against Defendant are acts of treason against the constitution and fall in violation of the due course of the Constitution and laws of the State of Texas.  

3. As Magistrate made a probable cause determination having the effect of restricting the liberty of Defendant, Magistrate had a duty as prescribed by Article 17.30 Texas Code of Criminal Procedure as follows:


Texas Code of Criminal Procedure Article 17.30.  Shall certify proceedings                       

The magistrate, before whom an examination has taken place upon a criminal accusation, shall certify to all the proceedings had before him, as well as where he discharges, holds to bail or commits, and transmit them, sealed up, to the court before which the defendant may be tried, writing his name across the seals of the envelope.  The voluntary statement of the defendant, the testimony, bail bonds, and every other proceeding in the case, shall be thus delivered to the clerk of the proper court, without delay. 

An examination of the court record will show that no such document exists.  If such a document does exist, it is not within the protection of the clerk of the proper court, and therefore, can not be considered a record of the court.  In point of fact, no record of any kind exists in the court having original jurisdiction in the cause and thereby, Defend is being held in a state of legal limbo wherein s/he is being restricted at liberty yet, no credible person had made a criminal accusation alleging a criminal act by Defendant.  Therefore, it must be construed Magistrate did something with the records of the examining trial other than what is prescribed by Article 17.30 supra.  By said failure, Magistrate denied Defendant the equal protection of the laws by denying Defendant access to the court in his/her behalf as with no record in the court of jurisdiction, Defend has no place to file actions toward his/her defense.  

Prayer

 By the above, Defendant has established cause for the disqualification of Magistrate and, thereby, a rendering of void all actions by Magistrate before the court.  Defendant moves the court to take judicial notice of the above made allegations and thereby disqualify itself, render void all rulings and actions by Magistrate, and dismiss all proceedings against Defendant.  

(follow with writ of mandamus to district court to dismiss all proceedings.)

Cause Number:  ___________________
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