Motion IN LIMINE


Cause No: __________







Date: ___________

MOTION IN LIMINE

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Name: ____________, Movant here and Defendant in the above styled and numbered cause and makes this his Motion as follows: 

I.

ORDER REQUEST


Defendant requests an order from this Court prior to the Voir Dire examination of the jury panel, that opposing counsel, and through opposing counsel and any and all witnesses called on behalf of opposing parties, be instructed to refrain from any mention or interrogation directly or indirectly, in any manner whatsoever, including the offering of documentary evidence, concerning the matter set forth herein. 


In this connection, Movant requests the court to order, if opposing counsel wishes to propose a theory of admissibility concerning these matters, that opposing counsel first must request a ruling from the Court outside the presence and hearing of all prospective jurors and jurors ultimately selected in this cause. 



In support of this motion your Movant would show this Honorable Court the following:

II.

INADMISSIBLE IN EVIDENCE

The matters set out below are inadmissible in evidence for any purpose, on proper and timely objection, in that thy have no bearing, materiality, or relevance to or on the issues in this case or to the parties or witnesses to this suit and thus should be excluded pursuant to Texas Rules of Criminal Evidence 401 - 403.

III.

PERMITTING INTERROGATION

Permitting interrogation of witnesses, comments to jurors, or prospective jurors, or offers of evidence(of any sort) concerning any of the matters set forth would prejudice the jury, and sustaining objections to such questions, statements or evidence introduced by counsel or witnesses will not prevent prejudice, but will reinforce the development of questionable evidence.

IV.

MATTERS NOT ADMISSIBLE

The following matters would not be admissible for any purpose in this cause: 

A. The filing of any pre-trial Motions by the Defendant or the rulings of the Court thereon.

B. The filing and ruling of the Court of a Motion to shuffle this jury panes by the Defendant;

C. Any statements, admissions or confessions of the Defendant or otherwise attributed to him by:



1.
any one until after hearing and determination of the voluntariness and admissibility of the same by the Court, or any recording of same;



2.
any law enforcement agent or officer, until after hearing and determination of:




a.
whether the same was "custodial interrogation";




b.
the voluntariness of the same and,




c.
the admissibility of the same, or any recording of the same, by the Court;

D. Any obtaining of any evidence, material or property from Defendant until after the same is first determined by the Court as to its admissibility in a hearing outside the presence of the jury;

E. Any statements, admissions, or confessions of any other party hereto implicating the Defendant herein in the commission, planning, preparation, or flight from the offense alleged herein;

F. Any other wrongs, acts of misconduct, crimes, convictions or pending charges and/or extraneous offenses or unadjudicated acts of misconduct allegedly on the part of the Defendant either as a principal or party;

G. Any evidence which the Court ordered to be discovered and which the State has refused to permit discovery of, except that beneficial to the Defendant;

H. Any reference to the law of parole and/or "good time" in that the same would prejudice the right to a fair trial and would be confusing and misleading to the jury in that the same depends upon the verdict of the jury as to the use or exhibition of a deadly weapon.  Therefore, by such voir dire the jury would be informed of the result of their verdict instead of resting the same solely upon a determination of the facts.Further, such instructions are unconstitutional and mislead the jury since no evidence as to the application of said laws to a particular defendant is permitted;

I. Any reference to the ABSENCE of the filing of an application for probation and/or the filing of an election of punishment as indicating or being evidence of quilt against the defendant;

J. Any reference to the post-arrest, pre- or post- Miranda warning silence of the accused or invocation of his right to counsel or to remain silent;

K. Any reference to the identification of the accused alone or in company with others in a show-up, line-up, photo spread, or other procedure and any subsequent identification as a result of such procedures by clothing, face, etc., until the admissibility of same is first determined in a hearing outside the presence of the jury;

L. Any reference to multiple charges or acts of misconduct, adjudicated or not, filed or pending investigation or judicial actin in this or any other County or State against the Defendant in that the same confuses, misleads and prejudices the jury against Defendant who will be lead to believe thereby that the Defendant is a criminal generally which is untrue;

M. Any reference to a prior hearing or hearings, trial or trials or the results thereof of any of this defendant or any other defendant's similarly charged or of co-defendant's of this accused in that the same is not relevant to this cause and the prejudice created thereby far outweighs the probative value, if any, of said evidence;

N. Any reference to the acts, conduct or omissions of other alleged parties until and unless the Defendant is first shown to be a party thereto, conspirator or solicitor of said act, acts conduct or omissions to act of said other person or persons;

O. The filing of this motion and ruling thereon;

P. Any reference to a witness or witnesses or the state and/or testimony of the same notice thereof was first given to the Defendant in accordance with law and the orders of this Court;

Q. Any reference to media reporters of or related/concerning the accused or this alleged incident;

R. Any reference to the arrest, confinement, release on bail, amount of bail and charging of the accused with an offense as evidence to be considered at either the quilt-innocence or punishment of the defendant for any purpose;

S. Any reference tot eh cooperation, or lack of same between the defendant with the Court, Prosecution or other law enforcement officers or their agents in that the same is misleading to the jury and prejudicial to each accused; 

T. Any reference directly or indirectly to evidence ordered suppressed or excluded in the trial of this cause.

U. Any reference to the silence or demeanor of the accuse at trial, in any prior proceedings or at or after the time of his arrest.

V. Any reference to any oral, written statements: audio, video, or both such audio-video recording of the same of the complainant herein;

W. Amu reference to pre-trial or trial negotiations (plea bargaining) between the Defense and the Prosecution in this or any other charge now pending or otherwise;

X. Any reference to any pre-trial or trial motions made by the State herein, or hearings thereon or the results thereof;

Y. Any reference to the community's expectations in this case or type of case;

Z. Any reference to the failure of the Defendant to present any evidence or witnesses at this trial, prior to trial or at any other proceeding, if such occurs or has occurred herein;

AA. Any attempt to bolster the unimpeached testimony of a witness herein;

AB. Any references to the personal opinion of the Prosecutor as to guilt or any other matter unless the Prosecutor is a sworn witness in this matter or the same is prefaced by an in reliance upon the evidence before the jury at that time;

AC. Amu reference to the desires of the victim and/or the victim's family, friends or relations, herein or any other matter that is outside the record of this trial;

AD. Any reference to the existence of any programs offered by an agency, including the adult probation department, as an alternative to confinement herein in that the same is not a matter for jury determination herein.;

AE. Any reference to any or all parts of the Courts charge as being a matter requested by the Defense herein and any argument of counsel contrary to the Court's charge or otherwise not encompassed by the indictment herein or a matter which is not a material contested issue in this cause;

AF. Any reference to the complainant or any other witness for State identifying the Defendant as the actor in these causes until after a pre-trial hearing has been held on the issue of such identification and the Court has determined that such identification is not tainted, suggestive or otherwise improper;

AG. Any reference to waiver or that the Defense has "opened the door" to the admissibility of certain evidence or testimony, in the event that the State contends that matters under an in limine instruction, or otherwise, of the Court are contended to have been made admissible through waiver of such order, or other reason, by the Defendant, or his counsel, i.e.: "opening the door."  The Defendant requests that prior to mentioning, commenting, or offering or producing such matters before the jury, that a ruling upon the same be applied for by the State outside the presence of the jury so as to prevent tainting such body with such matters;

AH. Any reference to corroboration of the complainant herein, if any, in that such is not required by the law and a showing of the lack of the same would therefore not be relevant.  

AI. Any reference to the failure of the accused to express contrition or remorse herein either in person or through other persons.

V.seq level1 \h \r0 
GIVE LIMITING INSTRUCTIONS
In connection with the above referenced matters, the Defendant further requests that the Court give limiting instructions in connection with any offer, admission, comment or reference upon such matters, evidence or testimony thereon including but not limited to:

A. Expert testimony and the basis upon which opinion rests in accordance with Texas Rules of Criminal Evidence, Rule 7.05 (d);

B. The lapse of time between the occurrence in question and the outcry to authorities of the same as affecting the credibility of the complainant/outcry witness herein in accordance with Texas Code of Criminal Procedure Annotated, Article 38.07'

C. Any claim of privilege pursuant to Texan Rules of Criminal Evidence, Rule 513(c);


A.
The offer, comment, reference t or about any/or admission of evidence:

1. of other crimes, wrongs or acts, adjudicated or not,

2. character of the accused or the complainant (or other witness); or

3. or the impeachment of any person, limiting the same to the basis offered or admitted pursuant to Tex Rules of criminal Evidence, Rules 401-406, 408-410, 412, 607-609, 611-612, 614-615, 701-705, 801-804, and

4. the issue of any jury aid such as transcripts f recordings or other such document or instrument.

VI.seq level1 \h \r0 

seq level2 \h \r0 
"OPENING THE DOOR"
In the event the State contends that matters under an in limine instruction of the Court are contended to have been made admissible through waiver of such order by Defendant, i.e.: "opening the door," Defendant further requests that prior to mentioning, commenting, offering or producing such matters before the jury, that a ruling upon the same be applied for by the State outside the presence of the jury so as to prevent tainting such body with such matters.  

VII.

NO PARTY HARMED BY GRANTING

Defendant submits that no party hereto will be harmed by the granting of the requested trier above and that the ends of justice will be best served thereby.

VIII.

ORDER

Movant herein requests that this Honorable Court enter an order as follows:

A. that the counsel for the State and through him and any and all witnesses called on behalf of the State herein, be and are ordered to refrain from any mention or interrogation, directly or indirectly in any manner whatsoever, regarding any of the matters set forth in such motion, including the offering of documentary evidence, without first requesting and obtaining a ruling from the Court outside the presence and hearing of the jury, prospective jurors and those jurors ultimately selected, impaneled and sworn in this cause in regard to any alleged theory of admissibility of such matters.

B. In the event that the State contends that matters under an in limine instruction of the Court are contended to have been made admissible through waiver of such order by Defendant, i.e.: "opening the door," Defendant further requests that prior to mentioning, commenting, offering, or producing such matters before the jury that a ruling upon the same be applied for by the State outside the presence and hearing or the jury so as to prevent tainting such body with such matter

C. That any evidence, comment, or reference to subjects listed in Items 1 thur 33 of Paragraph V of this motion be Ordered excluded from evidence and not be admitted before the jury for any purpose whatsoever during the trial on the merits, case-in-chief, or rebuttal, as to either guilt-innocence and/or penalty phases of the sam

D. That the Court give proper limitation instructions in connection with any reference, comment or admission of such evidence, testimony, comments or other references to the subjects listed in Items 1 thur 33 of Paragraph V of this motion.

PRAYER


WHEREFORE, PREMISES CONSIDERED, Defendant respectfully prays that this Court, after notice and hearing hereon, enter an Order Granting this motion as requested above and for general relief.

Respectfully submitted,

______________________

Name: 

Address

City, State Zip


CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of above and foregoing has been hand delivered to the Counsel for the State herein, on this the ____day of May, 1995, in accordance with the rules governing same.








________________________








Name: ____________


CERTIFICATE OF CONFERENCE


I hereby certify that I have, prior to the filing of this motion, attempted to conference by telephone unsuccessfully with the counsel for the State herein, that the State's Counsel is likely to be opposed, at least in part, to the relief requested herein so that a hearing will be required herein, in accordance with the rules governing the same.








_____________________________








Name: ____________

ORDER


This the ______day of __________________, 19___, the foregoing motion having been presented and heard by the Court, it is hereby ORDERED that:


All relief requested is hereby granted.








__________________________








Judge Presiding


The relief requested is granted in part as follows:

____________________________________________________________

____________________________________________________________

____________________________________________________________








__________________________








Judge Presiding


All relief requested is DENIED, to which action Defendant excepts.








__________________________








Judge Presiding
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