MITION TO DISQUALITY MAGISTRATE

NOW COMES ___________________, hereinafter referred to as Affiant and moves the court to disqualify magistrate for cause shown.  

FACTS CONCERNING ARREST OF AFFIANT

Affiant was arrested on ______________ and accused of the crime of __________, by the ____________________.  Affiant was immediately searched, handcuffed, then placed inside a police car and transported to the ____________ jail.  Affiant was incarcerated in the jail ______________________  before being brought before a magistrate, advised of constitutional rights and set to bail.  

NO REASON TO FEAR FROM AFFIANT

Affiant gave police no reason to fear for their safety from Affiant.  Affiant concedes search subsequent to arrest was carried.  During said search, no weapons were found on Affiant.  Affiant had his hand cuffed behind his back and made no effort to resist such action.  When directed to have a seat in the police car, Affiant complied without physical resistance.  

AFFIANT SECURED AFTER ARREST

After the arrest was made and Affiant was placed in the back of the patrol car, police had no objective reason to believe their safety was in any way compromised or that there was any way for Affiant to escape.  

NO INTERVENING CIRCUMSTANCES NECESSITATING DEALY

In the instant cause, there was no flood, no storm, no riot, or any other intervening circumstance, which would require the officer's immediate attention, which would justify a delay in bringing Affiant before a magistrate.  It is the specific allegation of Affiant that the arresting officer had not reason to delay bringing Affiant directly to the nearest magistrate.  

DUTY TO TAKE BEFORE MAGISTRATE WITHOUT UNNECESSARY DELAY

Article 14.06 Texas Code of Criminal Procedure directs the arresting officer to take the person arrested, with or without a warrant to the nearest magistrate.  

Art. 14.06. Must take offender before magistrate            

Except as provided by Subsection (b), in each case enumerated in this Code, the person making the arrest or the person having custody of the person arrested shall take the person arrested or have him taken without unnecessary delay, but not later than 48 hours after the person is arrested, before the magistrate who may have ordered the arrest, before some magistrate of the county where the arrest was made without an order, or, if necessary to provide more expeditiously to the person arrested the warnings described by Article 15.17 of this Code, before a magistrate in a county bordering the county in which the arrest was made.  The magistrate shall immediately perform the duties described in Article 15.17 of this Code.

The seminal case on this subject under Texas State Law is Heath v Boyd,141 Tex. 569; 175 S.W.2d 214; 1943 Tex. LEXIS 370
.  

Moreover, if Heath's arrest had been authorized by the statutes, his subsequent detention as pleaded proved would make a case of false imprisonment against Boyd.  The undisputed facts are that after his arrest Heath rode with the sheriff to the former's car, which he then entered and drove several miles to the courthouse, followed by Boyd.  There he was detained in Boyd's office from one to three hours, while Boyd was seeking advice by telephone as to what to do, in the face of a plain statutory command as to [***13]  what must be done in all cases of arrest without warrant.  Art. 217, C.C.P., 1925, provides, "I each case enumerated in this chapter, the person making the arrest shall immediately take the person arrested * * before the nearest magistrate where the arrest was made without an order." Substantially the same requirement appears in Art. 325, C.C.P., 1925, and Art. 487, P.C., 1925.  Presumably, there was a magistrate in Mertzon, the county seat. Yet Boyd offers no reason why he did not take Heath before that official.  Neither in his pleadings nor in his testimony does he suggest that a magistrate was not reasonably available, although the arrest and detention all occurred between 8 o'clock in the morning and noon.  If he had taken Heath to that official, he could have gotten the information and assistance he was seeking by telephone. He was under no obligation to seek advice or aid from Johnson.  He was under a positive duty immediately to seek a magistrate.  That such failure, unexcused, makes a case of false imprisonment, as a matter of law, is held by all the authorities.  Newby v. Gunn et al, 74 Texas, 455, 12 S.W. 67; McBeath v. Campbell, 12 S.W. (2d) 118; Alamo Downs, Inc., et [***14]  al v. Briggs (Civ. App.), 106 S.W. (2d) 733 (er. dism.); Box v. Fluitt (Civ. App.), 47 S.W. (2d) 1107; Maddox v. Hudgeons (Civ. App.), 72 S.W. 414 (er. ref.);  [**218]  Karner et al v. Stump (Civ. App.), 34 S.W. 656; Petty v. Morgan et al (Civ. App.), 116 S.W. 141; Bishop v. Lucy et al (Civ. App.) 50 S.W. 1029; 35 C.J.S., p. 546, sec. 31

The arresting officer in this case made no due diligent effort to locate a magistrate.  The arresting officer took Affiant directly to jail where Affiant was subjected to the stress and humiliation of a lengthy  procedure wherein Affiant was booked into jail and held as an inmate.    

FALSE IMPRISONMENT FOR MONETARY GAIN

(RESEARCH RE-IMBURSEMENT TO JAILS BY STATE)

The practice of booking into the jail of persons being held on nothing more than the word of a police officer may be allowed in some states.  However,  in Texas there is no such legal license.  Article 14.06 says nothing about taking the person to jail, strip searching them, forcing them to dawn jail uniforms, spraying them down with chemical disinfectants, then parading them around in their jail uniforms, finger printing, photographing, then forcing them to fill out long questionnaires, then throwing them in a drunk tank overnight.  

The person making the arrest shall take the person

"if necessary to provide more expeditiously to the person arrested the warnings described by Article 15.17 of this Code, before a magistrate in a county bordering the county in which the arrest was made."

It could hardly be reasonably construed the Legislature intended the accused be taken to jail first, held overnight, then taken to another county in the morning.  Notwithstanding other states practices, in Texas, the act of bringing the accused before a magistrate for the purpose of an examination into the sufficiency of the allegations on which their liberty is being restricted is clear.  

Booking a person into jail pre-supposes probable cause as absent probable cause, there would be no reason to prepare so complete a record of imprisonment as, at an examining trial, a finding of no probable cause would render the booking procedure unnecessary.  

It is the specific contention of Affiant that, the policy of taking persons arrested directly to jail instead of to some magistrate, is an act performed for the purpose of increasing state funds for the operation of the jail and had nothing to do with justice, safety of the officer, or securing the accused from escape.  As the jails receive funds from the state based on headcount in their jails, keeping people overnight increases their headcount and thereby drives the policy of arbitrarily holding those arrested overnight.  

Absent a showing by the arresting officer that a due diligent effort had been made to locate a magistrate for the purpose specified by Article 14.06 Texas Code of Criminal Procedure, Affiant alleges and contends the overnight imprisonment of Affiant was an act in furtherance of a departmental policy intended to defraud the state of jail funds.  

COURT PROCEEDINGS HELD IN SECRET

Affiant, after being arrested, booked into the jail, and held overnight was brought before a magistrate the next day.  At said hearing criminal charges were read to Affiant wherein Affiant was officially charged with committing criminal acts against the laws of the State of Texas, then bail was set.  At said hearing, when Affiant first observed magistrate, the court was in possession of a file from which magistrate read the allegations against Affiant.  This begs a question: Where, how, by what legal mechanism did the court accept into evidence, allegations against Affiant outside the presence of Affiant who was under the absolute control of the State?  

As bail was set subsequent to a criminal allegation, by what legal method was that done.  Article 15.17 Texas Code of Criminal Procedure allows for the setting of bail by the magistrate if the law allows, but that contemplates circumstances different from those existing in the immediate cause.  

The appellant further contends the confession was inadmissible since the warnings given by Judge Medford were not for the crime for which he was indicted. This claim is based on the fact that Judge Medford informed the appellant at the scene of the alleged crime that he was being arrested on "suspicion of murder." No affidavit or complaint had then been filed but was shortly thereafter. HN15Article 15.17, V.A.C.C.P., contemplates [**33]  that there will be occasions where no formal charges have been filed when the accused is taken before the magistrate. Harris v State, 457 S.W.2d 903; 1970 Tex. Crim. App. LEXIS 1304

In the instant cause, formal charges had been filed and the court had them.  While the magistrate had a duty to read Affiant his/her rights under Article 15.17, there was no provision there to determine probable cause, which would render lawful the setting of bail.  Absent a finding of probable cause, bail could not be set as in the absence of an examining trail and proper determination of probable cause, the presumption must be that the arrest without a warrant of Affiant must be construed as unreasonable absent a proper determination by a neutral magistrate.  

(find arrest without warrant presumed unreasonable)

[28]    
Maximum protection of individual rights could be assured by requiring a magistrate's review of the factual justification prior to any arrest, but such a requirement would constitute an intolerable handicap for legitimate law enforcement. Thus, while the Court has expressed a preference for the use of arrest warrants when feasible, Beck v. Ohio, supra, at 96; Wong Sun v. United States, 371 U.S. 471, 479-482 (1963), it has never invalidated an arrest supported by probable cause solely because the officers failed to secure a warrant. See Ker v. California, 374 U.S. 23 (1963); Draper v. United States, 358 U.S. 307 (1959); Trupiano v. United States, 334 U.S. 699, 705 (1948). 

[29]    
Under this practical compromise, a policeman's on-the-scene assessment of probable cause provides legal justification for arresting a person suspected of crime, and for a brief period of detention to take the administrative steps incident to arrest. Once the suspect is in custody, however, the reasons that justify dispensing with the magistrate's neutral judgment evaporate. There no longer is any danger that the suspect will escape or commit further crimes while the police submit their evidence to a magistrate. And, while the State's reasons for taking summary action subside, the suspect's need for a neutral determination of probable cause increases significantly. The consequences of prolonged detention may be more serious than the interference occasioned by arrest. Pretrial confinement may imperil the suspect's job, interrupt his source of income, and impair his family relationships. See R. Goldfarb, Ransom 32-91 (1965); L. Katz, Justice Is the Crime 51-62 (1972). Even pretrial release may be accompanied by burdensome conditions that effect a significant restraint of liberty. See, e. g., 18 U. S. C. Â§Â§ 3146 (a)(2), (5). When the stakes are this high, the detached judgment of a neutral magistrate is essential if the Fourth Amendment is to furnish meaningful protection from unfounded interference with liberty. Accordingly, we hold that the Fourth Amendment requires a judicial determination of probable cause as a prerequisite to extended restraint of liberty following arrest. GERSTEIN v. PUGH ET AL, 95 S. Ct. 854, 420 U.S. 103, 43 L. Ed. 2d 54, 1975.SCT.40602
Back to the question: How did the criminal allegations against Affiant get submitted to the magistrate outside a proper examining trial before which Affiant, subsequent to the immediate restraint on his liberty, had a right to attend?  

PROBABLE CAUSE DETERMINATION MADE BY INFORMAL METHOD

The magistrate in the instant cause accepted into evidence allegations of criminal wrongdoing against Affiant while Affiant was being held without warrant in the __________ jail.  

Someone appeared before magistrate and presented the court with evidence apparently sufficient to give a reasonable person cause to believe Affiant had committed the crimes alleged.  

Art. 2.11. [35] [62] [63] Examining court                                     

When the magistrate sits for the purpose of inquiring into a criminal accusation against any person, this is called an examining court.

Assuming the arresting officer went before some magistrate and presented the magistrate with a criminal allegation against Affiant, under what provision of law was this done?  This would assume the magistrate was present the night before, before the arresting officer left for the day.  If that was not the case, then who presented evidence to the court in the accuser's stead and what legal authority did that person have to represent accuser before a court?  

It is the specific allegation and contention of Affiant that, some person employed by the jail presented criminal allegations to the court and supporting evidence alleging criminal acts by Affiant.  It is further, the contention of Affiant, that said presentation occurred outside a proper hearing wherein magistrate engaged in an ex parte hearing secreted from Affiant who had a Constitutional and statutory right to attend.  

Art. 16.01. [245] [292] [280] EXAMINING TRIAL.  

When the accused has been brought before a magistrate for an examining trial that officer shall proceed to examine into the truth of the accusation made, allowing the accused, however, sufficient time to procure counsel.  In a proper case, the magistrate may appoint counsel to represent an accused in such examining trial only, to be compensated as otherwise provided in this Code.  The accused in any felony case shall have the right to an examining trial before indictment in the county having jurisdiction of the offense, whether he be in custody or on bail, at which time the magistrate at the hearing shall determine the amount or sufficiency of bail, if a bailable case.  If the accused has been transferred for criminal prosecution after a hearing under Section 54.02, Family Code, the accused may be granted an examining trial at the discretion of the court.

By holding said hearing in secret, magistrate denied Affiant in his right to the due course of the laws.  Magistrate improperly alleged to find evidence improperly presented to the court sufficient to bind Affiant to the state to stand and answer said criminal allegations.  Affiant alleges this act was committed in violation of Section 39.03 Texas Penal Code: 

§ 39.03.  OFFICIAL OPPRESSION.  

(a) A public servant acting under color of his office or employment commits an offense if he:

(1) intentionally subjects another to mistreatment or to arrest, detention, search, seizure, dispossession, assessment, or lien that he knows is unlawful;

(2) intentionally denies or impedes another in the exercise or enjoyment of any right, privilege, power, or immunity, knowing his conduct is unlawful;  or

(3)   intentionally subjects another to sexual harassment.                   

(b) For purposes of this section, a public servant acts under color of his office or employment if he acts or purports to act in an official capacity or takes advantage of such actual or purported capacity.

(c) In this section, "sexual harassment" means unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual nature, submission to which is made a term or condition of a person's exercise or enjoyment of any right, privilege, power, or immunity, either explicitly or implicitly.

(d) An offense under this section is a Class A misdemeanor.

NO ORDER CONFERRING JURISDICTION ON COURT

The magistrate, having found sufficient probable cause to bind Affiant over for trial, by the only method provided for by law, however flawed the finding may have been, had a specific duty relative to the finding. 

Art. 16.17. Decision of judge                               

After the examining trial has been had, the judge shall make an order committing the Affiant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require.  Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

An examination of the court record will find no order setting bail prepared by magistrate within 48 hours of the hearing wherein probable cause was determined.  Therefore, Affiant contends the bail required of Affiant is an illegal taking of Affiants property.  

NO WARRANT GIVING COURT JURISDICTION

An examination of the court record will show no warrant issued by magistrate subsequent to the hearing wherein probable cause was found as required by Article 16.17 supra.  Therefore, the court has no jurisdiction of any kind over Affiant and all acts by the court are acts committed without jurisdiction and are, therefore, void.  

NO CRMINAL ALLEGATION IN THE COURT RECORD

In order for the court to have jurisdiction some credible person must present a complaint to some magistrate.  By the above Affiant addressed arguments under the presumption of the existence of a criminal complaint.  It is entirely possible that valid a criminal complaint did exist when Affiant was set to bail in the jail, however, that complaint apparently no longer exists.  If it does exist, it has not been placed within the protection of the clerk of the court of original jurisdiction.  An examination of the court record will find no criminal complaint presented by anyone alleging a criminal act by Affiant.  

NO COURT RECORD

Subsequent to the hearing wherein probable cause was determined, magistrate was directed by Article 17.30 Texas Code of Criminal Procedure as follows:  

Art. 17.30. Shall certify proceedings                       

The magistrate, before whom an examination has taken place upon a criminal accusation, shall certify to all the proceedings had before him, as well as where he discharges, holds to bail or commits, and transmit them, sealed up, to the court before which the Affiant may be tried, writing his name across the seals of the envelope.  The voluntary statement of the Affiant, the testimony, bail bonds, and every other

There in nothing in the court record to indicate that magistrate complied with the requirement of Article 17.30 supra.  In point of fact, there is nothing in the court record at all.  There is no court record.  Therefore, it must be presumed magistrate did not forward all the records of the hearing, sealed up, to the clerk of the proper court.  Said act is in direct violation of Section 37.10 Texas Penal Code: 

§ 37.10.  TAMPERING WITH GOVERNMENTAL RECORD.  

(a)  A .
person commits an offense if he:
(1) knowingly makes a false entry in, or false alteration of, a governmental record;

(2) makes, presents, or uses any record, document, or thing with knowledge of its falsity and with intent that it be taken as a genuine governmental record;

(3) intentionally destroys, conceals, removes, or otherwise impairs the verity, legibility, or availability of a governmental record;


MAGISTRATE CONSPIRED WITH JAILER

It is the contention and specific allegation of Affiant that, after the hearing wherein Affiant was set to bail, magistrate did not forward the records of the hearing to the clerk of the proper court, but rather, returned them to the jailer.  It is the specific allegation of Affiant that magistrate acted in concert and collusion with jailer to deny Affiant in the due course of the laws by secreting the charges against Affiant from the clerk of the proper court, thereby, placing Affiant in a state of legal limbo, wherein Affiant finds his liberty restricted by being bound to the court, his property improperly taken by being forced to render it to a bondsman in order to secure release from jail, yet unable to render actions in his/her behalf as there is no record of the above proceedings.  It is as if Affiant exists in a state of limbo between arrest and trial.  

PROSECUTORIAL INVOLVEMENT

It is the contention and specific allegation of Affiant that the jailer at the jail where Affiant was being held is the person who presented criminal allegations to the magistrate in a secret hearing where the magistrate found probable cause.  After the magistrate held the public hearing sometimes called a "magistration," or "magistrate's warning," or maybe a "PIA," the magistrate returned the file containing all the records referenced by Article 17.30 Supra to the jailer.  Affiant makes this assertion as it is commonly accepted procedure.  The jailer then forwarded said records to the prosecuting attorney in whose files said records now reside.  

It is therefore the contention and specific allegation of Affiant that the prosecuting attorney now holds said records to the exclusion of the clerk of the proper court in violation of Section 37.10 supra.  

ONGOING CRIMINAL CONSPIRACY

Affiant makes no assertion that s/he has been singled out by the above public officials for special persecution.  If that were all, things would be less serious.  Affiant alleges that the arresting officer, jailer, magistrate, and prosecuting attorney have engaged in an ongoing criminal conspiracy to deny all persons accused of crime within the jurisdiction in the due course of the laws.  Affiant further alleges said violations of law and Constitution were not merely minor adjustments toward administrative convenience and adjudicative expediency, but rather, are dastardly deeds, a consciously conceived, low down, dirty rotten, criminal connivance.  

The actions alleged above are part and parcel to a very specific, ongoing criminal conspiracy concocted by the prosecutor for the purpose of furthering the prosecutorial purpose.  Attached and included in its entirety by reference the court will find a document titled, THE FROG FARM CONSPIRACY.  Said document demonstrates the practices and procedures alleged here and how they are designed to place a person accused of crime in a position such that there is little reasonable alternative to entering into a plea bargain with the prosecuting attorney.  

It is thereby, Affiant's specific contention and allegation that the prosecuting attorney, acting in concert and collusion with the police and magistrate, have engaged in just such a conspiracy to disenfranchise Affiant of the rights and protections of the Constitution and laws of the State of Texas.  

ARRESTING OFFICER NOT CREDIBLE PERSON

Arresting officer in the immediate cause, had a duty as prescribed by 

Article 2.03 (b):

Art. 2.03. NEGLECT OF DUTY.  

(b) It is the duty of the trial court, the attorney representing the accused, the attorney representing the state and all peace officers to so conduct themselves as to insure a fair trial for both the state and the Affiant, not impair the presumption of innocence, and at the same time afford the public the benefits of a free press.

Affiant asserts, that the arresting officer, by acting in accordance with standing policy, without regard to existing circumstances, denied Affiant in the right to be take before a magistrate without unnecessary delay.  Said denial was committed in furtherance of the on-going criminal conspiracy alleged above and thereby had the effect of denying Affiant in the right to a fair hearing before a neutral magistrate.  By said act, arresting officer  became a criminal trespasser on the laws, thereby disqualifying himself as a credible person under the law and subsequently disqualified from presenting a criminal allegation to the court against Affiant. 

JAILER ESTOPPED FROM REPRESENTING ARRESTING OFFICER IN COURT PROCEEDING

While any credible citizen is authorized to present a criminal complaint to some magistrate alleging a criminal act by another, nothing in law allows a third party to present a complaint in place of the complainant unless said third party is an attorney acting on behalf of complainant.  Unless jailer, or whoever it was that initiated the criminal proceeding before the magistrate wherein a determination of probable cause was made binding Affiant to the court, was an attorney or not the complainant, no authority existed for the presentation of the complaint to the court.  Said act by jailer had the effect of denying Affiant in a fair hearing before a neutral magistrate in violation of Article 2.03(b) supra.  

(research this)

MAGISTRATE IS DISQUALIFIED

Magistrate in the instant cause, by multiple criminal acts committed against the peace and dignity of the State of Texas to the detriment of the rights of Affiant.  By said acts, magistrate denied Affiant in a fair hearing before a neutral magistrate in violation of Article 2.03(b) above and therefore, is disqualified to act in any official capacity in the immediate cause.  

PROSECUTOR DISQUALIFIED

The prosecuting attorney in the immediate cause, having to duty as indicated above by Article 2.03(b) supra, acted in concert and collusion with arresting officer, jailer, and magistrate toward the furtherance of an on-going criminal conspiracy designed and intended to disenfranchise Affiant of the rights guaranteed by the Constitution and laws of the State of Texas.  By the above, the prosecuting attorney is disqualified for the purpose of representing the state in the instant prosecution.  

COURT IS WITHOUT JURISDICTION

As the court and all public officials involved in the prosecution of Affiant have acted in clear and direct violation of the Constitution and laws of the State of Texas, all are without official capacity or jurisdiction to act under law. 

PRAYER

Affiant moves the court to disqualify magistrate and dismiss all charges against Affiant.  

