Memorandum of law concerning examining trials

Article 14.06 Texas Code of Criminal Procedure directs the arresting officer to take the person arrested, without a warrant to the nearest magistrate.  

Art. 14.06. Texas Code of Criminal Procedure

Except as provided by Subsection (b), in each case enumerated in this Code, the person making the arrest or the person having custody of the person arrested shall take the person arrested or have him taken without unnecessary delay, but not later than 48 hours after the person is arrested, before the magistrate who may have ordered the arrest, before some magistrate of the county where the arrest was made without an order, or, if necessary to provide more expeditiously to the person arrested the warnings described by Article 15.17 of this Code, before a magistrate in a county bordering the county in which the arrest was made.  The magistrate shall immediately perform the duties described in Article 15.17 of this Code.

The same requirement is in place in a matter of an arrest on an existing warrant.  
Art. 15.16.  HOW WARRANT IS EXECUTED.  

The officer or person executing a warrant of arrest shall without unnecessary delay take the person or have him taken before the magistrate who issued the warrant or before the magistrate named in the warrant, if the magistrate is in the same county where the person is arrested.  If the issuing or named magistrate is in another county, the person arrested shall without unnecessary delay be taken before some magistrate in the county in which he was arrested.  

Notwithstanding Subsection (a), to provide more expeditiously to the person arrested the warnings described by Article 15.17, the officer or person executing the arrest warrant may as permitted by that article take the person arrested before a magistrate in a county other than the county of arrest.  

When a person is brought before a magistrate, the magistrate must make an examination into the sufficiency of the allegation.     

“ [28]   
Maximum protection of individual rights could be assured by requiring a magistrate's review of the factual justification prior to any arrest, but such a requirement would constitute an intolerable handicap for legitimate law enforcement. Thus, while the Court has expressed a preference for the use of arrest warrants when feasible, Beck v. Ohio, at 96; Wong Sun v. United States, 371 U.S. 471, 479-482 (1963), it has never invalidated an arrest supported by probable cause solely because the officers failed to secure a warrant. See Ker v. California, 374 U.S. 23 (1963); Draper v. United States, 358 U.S. 307 (1959); Trupiano v. United States, 334 U.S. 699, 705 (1948). 

[29]    Under this practical compromise, a policeman's on-the-scene assessment of probable cause provides legal justification for arresting a person suspected of crime, and for a brief period of detention to take the administrative steps incident to arrest. Once the suspect is in custody, however, the reasons that justify dispensing with the magistrate's neutral judgment evaporate. There no longer is any danger that the suspect will escape or commit further crimes while the police submit their evidence to a magistrate. And, while the State's reasons for taking summary action subside, the suspect's need for a neutral determination of probable cause increases significantly. The consequences of prolonged detention may be more serious than the interference occasioned by arrest. Pretrial confinement may imperil the suspect's job, interrupt his source of income, and impair his family relationships. See R. Goldfarb, Ransom 32-91 (1965); L. Katz, Justice Is the Crime 51-62 (1972. Even pretrial release may be accompanied by burdensome conditions that effect a significant restraint of liberty. See, e. g., 18 U. S. C. 3146 (a)(2, (5). When the stakes are this high, the detached judgment of a neutral magistrate is essential if the Fourth Amendment is to furnish meaningful protection from unfounded interference with liberty. Accordingly, we hold that the Fourth Amendment requires a judicial determination of probable cause as a prerequisite to extended restraint of liberty following arrest.” GERSTEIN v. PUGH ET AL, 95 S. Ct. 854, 420 U.S. 103, 43 L. Ed. 2d 54, 1975.SCT.40602

Law is clear, when a magistrates sits for the purpose of examining into a criminal accusation, that is an examining court.  

Art. 2.11. EXAMINING COURT.  

When the magistrate sits for the purpose of inquiring into a criminal accusation against any person, this is called an examining court.

Chapter 16 Texas Code of Criminal Procedure, entitled THE COMMITMENT OR DISCHARGE OF THE ACCUSED, has been enacted to prescribe what will be done at an examining court.  

What cases may magistrate hear at examining court

The question of what complaints may be heard by a magistrate has been addressed by Attorney General Opinion H500.  Petitioner realizes that some courts, as petitioner was told by Judge _______ concerning a reference to this very opinion that, “as far as this court is concerned, Mr. Kelton, you can use an attorney general’s opinion for toilet paper.”  As petitioner responded to the judge, “I certainly hope the court does not consider the underlying law and starie decisis quite so versatile.”  

Our laws have clothed the justice of  [*578]  the peace with varied duties and powers, not only as justices of the peace, but as magistrates, coroners and notaries public, and they have been assigned different relations, different duties, and the power and authority of such justices in each of these relations is different and entirely distinct from what it is in all of the other relations. As justice of the peace, he may discharge certain duties, and, in fact, is required to discharge them as justice of the peace, and not as notary public; as a notary public, certain duties as notary public and not as justice of the peace. So, as coroner, and so as magistrate. The Legislature has authority to pass laws investing the justice of the peace with these various duties and power, and to separate one from the other and have so done. As magistrate he may hold an examining trial, reduce testimony to writing,  [***13]  remand parties to jail, discharge them, admit them to bail to await the action of the grand jury, etc.  Brown v. State, 55 Tex. Crim. 572, 578 (Tex. Crim. App. 1909)
Confusion between Article 15.17 and Chapter 16

There is a bit of confusion caused by the reference in Article 14.06 and 15.16 Texas Code of Criminal Procedure to “the warnings described by Article 15.17 of this Code.”  This opened a door any unscrupulous, sharp practicing prosecutor could drive a Mack truck through, that is, if nobody was paying attention.  When the entire code is considered in para material, it becomes clear that the reference in Article 15.17 Texas Code of Criminal Procedure where it addresses the authority of the magistrate to release the person on bail.  
The magistrate shall allow the person arrested reasonable time and opportunity to consult counsel and shall, after determining whether the person is currently on bail for a separate criminal offense, admit the person arrested to bail if allowed by law.  Article 15.17 Texas Code of Criminal Procedure.
Note at the end “if allowed by law.”  This begs the question, When is the release of a person on bail by a magistrate allowed by law?  This question is clearly answered by Article 17.05 Texas Code of Criminal Procedure.  

Article 17.05  WHEN BAIL IS TAKEN
A bail bond is entered into either before a magistrate, upon an examination of a criminal accusation, or before a judge upon an application under habeas corpus; or is taken from the petitioner by a peace officer if authorized by '‘Article 17.20, 17.21, or 17.22.

It will be made clear when that is done by referring back to Article 2.11 supra, and how that is done by referring to Chapter 16 supra.  It is clear by the above that the legislature did not intend that a police officer hold the key to the jailhouse door.  While the police officer is allowed to arrest without a warrant, an examining trial is a necessity.  A failure on the part of the police some magistrate to make a determination of probable cause before a person is restricted at their liberty is a prescription for just the very disaster we now experience in Texas where the average conviction rate across the state is 99.6% and the United States which contains approximately 4% of the world’s population yet houses 50% of the world’s population of inmates.  What would a police state look like?  Would you recognize one if you were in the middle of it?  
The reference to “if the law allows” in Article 15.17 supra has been explained by the court.  

“Article 15.17, V.A.C.C.P., contemplates [**33]  that there will be occasions where no formal charges have been filed when the accused is taken before the magistrate.” Harris v State, 457 S.W.2d 903; 1970 Tex. Crim. App. LEXIS 1304

In cases where a person is a danger to himself and others, or when the person is attached as a witness are the times when the law allows by special statute and starie decisis exemption.  

Such does not apply in the instant cause.  

duty of magistrate to hold an examining trial

It is expected that the witnesses in this cause or even the prosecuting attorney may claim that the accused does not have a right to an examining trial in the case of a misdemeanor.  Petitioner does not demand an examining trial as a matter of right, but rather, as a matter of statutory requirement.  As was made clear in Gerstien v Pugh supra, the court, in order to hold a person after arrest, an examination into the sufficiency of the allegation must be had and a probable cause determination made.  Under Chapter 16 supra, the court, on making a finding of probable cause, must prepare an order and present it to the court of jurisdiction within 48 hours or a finding of no probable cause is entered in the court.  
Art. 16.17. Decision of judge

After the examining trial has been had, the judge shall make an order committing the Subject to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require.  Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

In the instant cause, a warrant was issued by a magistrate in an examining trial held ex parte.  The accuser was there, but not the accused.  Therefore, when the arrest is made, or as in the instant cause, when the accused turns himself in to the magistrate and by so doing brings himself before a magistrate, the same requirement of an examining trail exists (see Article 15.16 supra).  

Therefore, the magistrate has a duty to examine into the sufficiency of an allegation made in an ex parte hearing wherein the accused was not present and not afforded the protections included in Chapter 16 supra.  

How examining trail is held

Art. 16.01. EXAMINING TRIAL.  

When the accused has been brought before a magistrate for an examining trial that officer shall proceed to examine into the truth of the accusation made, allowing the accused, however, sufficient time to procure counsel. In a proper case, the magistrate may appoint counsel to represent an accused in such examining trial only, to be compensated as otherwise provided in this Code. The accused in any felony case shall have the right to an examining trial before indictment in the county having jurisdiction of the offense, whether he be in custody or on bail, at which time the magistrate at the hearing shall determine the amount or sufficiency of bail, if a bailable case. If the accused has been transferred for criminal prosecution after a hearing under Section 54.02, Family Code, the accused may be granted an examining trial at the discretion of the court.

In order to make the above determination of the truth of the allegation, provisions are made to insure a fair hearing for the accused and the state.  
Where a charge can be anticipated to be actively contended, provision exists in Chapter 16 Texas Code of Criminal Procedure to initiate the proceedings, set bail, then continue the proceedings so that witnesses may be secured.  

Art. 16.02. EXAMINATION POSTPONED.  

The magistrate may at the request of either party postpone the examination to procure testimony; but the accused shall in the meanwhile be detained in custody unless he give bail to be present from day to day before the magistrate until the examination is concluded, which he may do in all cases except murder and treason.

Petitioner expects to examine witnesses in the instant matter. 

Art. 16.06. COUNSEL MAY EXAMINE WITNESS.  

The counsel for the State, and the accused or his counsel may question the witnesses on direct or cross examination. If no counsel appears for the State the magistrate may examine the witnesses.

The witnesses petitioner will need to examine will be the accuser, Joe Evans, current chief of police for the city of Rusk, the person who prepared the information, county attorney for the Cherokee County, Craig Cladwell, the county judge who issued the warrant, Criag Fletcher, and the court coordinator who prepared and mailed the false summons to petitioner, Cheryl Martin.  Where witnesses from another county may be necessary, the court has authority to summon or attach same.  

Art. 16.11. ATTACHMENT TO ANOTHER COUNTY.  

The magistrate may issue an attachment for a witness to any county in the State, when affidavit is made by the party applying therefore that the testimony of the witness is material to the prosecution, or the defense, as the case may be; and the affidavit shall further state the facts which it is expected will be proved by the witness; and if the facts set forth are not considered material by the magistrate, or if they be admitted to be true by the adverse party, the attachment shall not issue.

In the instant cause, petitioner will be accusing the accusers of conspiring to tamper with a witness, obstruct justice, commit perjury, suborn perjury, and simulate a legal process.  It is anticipated that the witnesses will not stipulate to the accusations petitioner will allege as motivation for the filing of the false petition for a warrant, the preparation and filing of false information, the issuance of a false warrant, and the false summons which will be presented as evidence.  Therefore, the court, by the above has the authority to attach the witnesses to insure their appearance.  
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