
Cause No. ________________
 






Date:  _______________

Petition for examining trial
NOW COMES Randall Kelton, hereinafter referred to as “Defendant” in the above numbered cause and notices the court as follows:  

Authority of magistrate

The justice of peace clearly has the authority to sit for the purpose of examining into the sufficiency of a criminal allegation.  

A justice of the peace is a "magistrate." (Code Crim. Proc., art. 42.) When a justice sits for the purpose of inquiring into a criminal accusation against any person, he sits not as a justice of the peace but as a magistrate, and the court which he then holds is not a justice's [**2]  but "an examining court." (Code Crim. Proc., art. 63.) When holding such a court, his functions as a magistrate are the same as those of the judges of the county, district, supreme, or court of appeals, when they sit as magistrates to hold an examining trial. The same rules govern each. ( Hart v. The State, 15 Tex. Ct. App. 202.)
A magistrate, presiding over a separate "examining court", is imbued with all authority inherent in other judicial courts, including the  [*424]  power to issue any and all orders protecting the jurisdiction of the examining court… State ex rel. Holmes v. Salinas, 784 S.W.2d 421,424
Convene Examining trial

Petitioner moves the court to convene an examining trial under Chapter 16 Texas Code of Criminal Procedure.  

The duties and authority attendant to the role of magistrate "within the meaning of" the Code of Criminal Procedure are clearly set out in Arts. 2.10 and 2.11, V.A.C.C.P. HN10 A magistrate is provided the authority to hold an examining trial by virtue of Art. 16.01, V.A.C.C.P. "When the accused has been [**10]  brought before a magistrate for an examining trials" that officer is directed to "proceed to examine into the truth of the accusation made" against the suspect. Id. State ex rel. Holmes v. Salinas, 784 S.W.2d 421as quoted from Sharp v State, 677 S.W.2d 513; 1984 Tex. Crim. App. LEXIS 775
Art. 2.10. DUTY OF MAGISTRATES.  

It is the duty of every magistrate to preserve the peace within his jurisdiction by the use of all lawful means; to issue all process intended to aid in preventing and suppressing crime;  to cause the arrest of offenders by the use of lawful means in order that they may be brought to punishment.  

Art. 2.11. EXAMINING COURT.  

When the magistrate sits for the purpose of inquiring into a criminal accusation against any person, this is called an examining court.

Venue is proper as any magistrate in the State of Texas has subject matter jurisdiction to sit for the purpose of holding an examining trial for an criminal allegation, felony or misdemeanor, State or Federal as articulated in Attorney General Opinion H500.  (see Attached)
complaint must name an offense
In the instant cause, petitioner is accused of PRIVATE INVESTIGATOR/SECURITY AGANCY REG (MA).  

The Code provides that an arrest warrant "must state that the person is accused of some offense against the laws of the State, naming the offense."   

Art. 15.02. REQUISITES OF WARRANT.  
It issues in the name of "The State of Texas", and shall be sufficient, without regard to form, if it have these substantial requisites:

1. It must specify the name of the person whose arrest is ordered, if it be known, if unknown, then some reasonably definite description must be given of him.

2. It must state that the person is accused of some offense against the laws of the State, naming the offense.

3.  It must be signed by the magistrate, and his office be named in the body of the warrant, or in connection with his signature.

This requirement is satisfied by reciting the name given to the offense in the penal code.  In the instant case, there is no offense stated as operating an investigating business without a license is nowhere defined as an offense.  
Complaint must be issued by a neutral magistrate
   "The requisite detachment is present in the case at hand.  Whatever else neutrality and detachment [**6]  might entail, it is clear that they require severance and disengagement from activities of law enforcement. There has been no showing whatever here of partiality, or affiliation of these clerks with prosecutors or police.  The record shows no connection with any law enforcement activity or authority which would distort the independent judgment the Fourth Amendment requires." Id. at 407 U.S. 345 at 350-351.
The magistrate in the instant cause, County Judge Craig Fletcher, is not a neutral magistrate.  On the 23 day of March, 2009, petitioner filed eleven criminal allegations against Craig Fletcher with the Cherokee County Grand Jury.  Therefore it may not be construed that Fletcher is a neutral magistrate.   The issuance of a warrant accusing petitioner of investigating without a license has the effect of interfering with a witness against the very magistrate issuing the warrant.  At the very least this would give an reasonable person of ordinary prudence cause to believe the magistrate was less than neutral.  

Maximum protection of individual rights could be assured by requiring a magistrate's review of the factual justification prior to any arrest, but such a requirement would constitute an intolerable handicap for legitimate law enforcement. Thus, while the Court has expressed a preference for the use of arrest warrants when feasible, Beck v. Ohio, at 96; Wong Sun v. United States, 371 U.S. 471, 479-482 (1963), it has never invalidated an arrest supported by probable cause solely because the officers failed to secure a warrant. See Ker v. California, 374 U.S. 23 (1963); Draper v. United States, 358 U.S. 307 (1959); Trupiano v. United States, 334 U.S. 699, 705 (1948). 

[29]    Under this practical compromise, a policeman's on-the-scene assessment of probable cause provides legal justification for arresting a person suspected of crime, and for a brief period of detention to take the administrative steps incident to arrest. Once the suspect is in custody, however, the reasons that justify dispensing with the magistrate's neutral judgment evaporate. There no longer is any danger that the suspect will escape or commit further crimes while the police submit their evidence to a magistrate. And, while the State's reasons for taking summary action subside, the suspect's need for a neutral determination of probable cause increases significantly. The consequences of prolonged detention may be more serious than the interference occasioned by arrest. Pretrial confinement may imperil the suspect's job, interrupt his source of income, and impair his family relationships. See R. Goldfarb, Ransom 32-91 (1965); L. Katz, Justice Is the Crime 51-62 (1972. Even pretrial release may be accompanied by burdensome conditions that effect a significant restraint of liberty. See, e. g., 18 U. S. C. 3146 (a)(2, (5). When the stakes are this high, the detached judgment of a neutral magistrate is essential if the Fourth Amendment is to furnish meaningful protection from unfounded interference with liberty. Accordingly, we hold that the Fourth Amendment requires a judicial determination of probable cause as a prerequisite to extended restraint of liberty following arrest.” GERSTEIN v. PUGH ET AL, 95 S. Ct. 854, 420 U.S. 103, 43 L. Ed. 2d 54, 1975.SCT.40602

Warrant issued by clerk

The warrant in the instant cause was issued by the County Clerk.  Under law, a warrant in a misdemeanor case may only be issued by a magistrate after a finding of probable cause.  
   "In some cases the term 'judicial officer' appears to have been used interchangeably with that of 'magistrate.' Katz v. United States, 389 U.S. 347, 356, 88 S. Ct. 507, 19 L. Ed. 2d 576, 585 (1967), and Johnson v. United States, 333 U.S.  [**5]  10, 14, 68 S. Ct. 367, 369, 92 L. Ed. 436, 440 (1948). In others, it was intended simply to underscore the now accepted fact that someone independent of the police and prosecution must determine probable cause. Jones v. United States, 362 U.S. 257, 270, 80 S. Ct. 725, 736, 4 L. Ed. 2d 697, 707 (1960); Wong Sun v. United States, 371 U.S. 471, 481-82, 83 S. Ct. 407, 414, 9 L. Ed. 2d 441, 451 (1963). The very term 'judicial officer' implies, of course, some connection with the judicial branch.  But it has never been held that only a lawyer or judge could grant a warrant, regardless of the court system or the type of warrant involved. . . ." Id. at Shadwick v. Tampa, 407 U.S. 345, 348.as quoted from Sharp v State, 677 S.W.2d 513; 1984 Tex. Crim. App. LEXIS 775
In the instant cause, the county clerk is not an officer authorized to issue a warrant for the arrest of petitioner.  
Set Bail and grant continuance

Petitioner further moves the court to postpone the examining trial as authorized by Article 16.02 Texas Code of Criminal Procedure
Art. 16.02. EXAMINATION POSTPONED.  
The magistrate may at the request of either party postpone the examination to procure testimony; but the accused shall in the meanwhile be detained in custody unless he give bail to be present from day to day before the magistrate until the examination is concluded, which he may do in all cases except murder and treason.

and set bail in the matter and grant a continuance to give time to subpoena City of Rusk Chief of Police, Joe Evans, and Cherokee County Attorney, County Judge Craig Caldwell, and County Court Coordinator, Cheryl Martin to the court so that they may testify for the State and be examined by petitioner, 
Art. 16.06. COUNSEL MAY EXAMINE WITNESS.  

The counsel for the State, and the accused or his counsel may question the witnesses on direct or cross examination. If no counsel appears for the State the magistrate may examine the witnesses.

thereby insuring a fair hearing for the State and the accused as required by Article 2.03(b) Texas Code of Criminal Procedure.  

Record proceedings
Petitioner specifically moves the court to insure that all proceedings are recorded in accordance with Article 16.09 Texas Code of Criminal Procedure.  
Art. 16.09. TESTIMONY REDUCED TO WRITING.  

The testimony of each witness shall be reduced to writing by or under the direction of the magistrate, and shall then be read over to the witness, or he may read it over himself. Such corrections shall be made in the same as the witness may direct; and he shall then sign the same by affixing thereto his name or mark. All the testimony thus taken shall be certified to by the magistrate. In lieu of the above provision, a statement of facts authenticated by State and defense counsel and approved by the presiding magistrate may be used to preserve the testimony of witnesses.

Petitioner fully expects to elicit facts that the prosecuting attorney may well be able to use in future prosecutions.  

Attach witnesses

Petitioner, in examining the statutes concerning examining trials, can find no power of a magistrate to issue a summons.  The only stipulated power under Chapter 16 is the power to attach.  In as much as petitioner will need opportunity to examine the witnesses against him, petitioner moves the court to attach the following witnesses for the following reasons: 
Joe Evans as Evans is the original complainant and will be necessary to provide petitioner with the right to be faced by his accuser.  Petitioner expects to elicit testimony to show that Evans, while acting as an investigator for the Cherokee County District Attorney’s office, became privy to 55 criminal complaints petitioner filed with the grand jury in Cherokee County on the 23rd day of March, 2009, alleging criminal acts by a number of public officials, including Craig Caldwell and Craig Fletcher and that Evans concocted a false allegation for the purpose of influencing a witness and obstructing justice.    
Craig Caldwell as it was Caldwell who prepared and presented an information criminally charging petitioner with and act that is not designated a crime by any law of the State of Texas.  Petitioner further expects to secure evidence to show that Caldwell was fully aware that petitioner had filed criminal complaints against Caldwell and Caldwell was, thereby, disqualified in the matter of allegations against petitioner arising out of the filing of criminal complaints against Caldwell.  Petitioner expects to elicit evidence that Caldwell acted in concert and collusion with Evans toward a criminal conspiracy to falsely charge and prosecute petitioner in order to obstruct justice by improper influence of a witness against Caldwell.  

 Judge Craig Fletcher as petitioner expects to produce testimony that will demonstrate that Fletcher knew full well he was disqualified to act in the instant matter as petitioner had filed criminal allegations against Fletcher and that Fletcher acted in concert and collusion with Evans, and Caldwell for the purpose of falsely prosecuting petitioner for the purpose of obstructing justice in order to improperly influence a witness in a criminal action against Fletcher.  

Donna Dowling, Cherokee County Clerk as petitioner expects to elicit testimony to indicate that the warrant in the instant cause is void as it issued from the county clerk and not from some magistrate as required by law and constitution.   

Cheryl Martin, court coordinator for the Cherokee County Court as petitioner expects to elicit testimony that will indicate that Martin acted in concert and collusion with criminal culpability in the above referenced criminal conspiracy between Evans, Caldwell, and Fletcher by preparing and mailing a summons which had the effect of furthering the criminal conspiracy and amounted to simulating a legal process.  

Petitioner, by examination of the above witnesses, will demonstrate that the allegations against petitioner are without legal substance. 

The mere fact of a criminal accusation raises no presumption of guilt; thus, the state must present some evidence of guilt at the examining trial [C.C.P. Art. 11.43; Ex parte Garcia, 547 S.W.2d 271, 274 (Tex. Crim. App. 1977)]

Petitioner, by examining the above witnesses, expects to demonstrate that the above allegations are not simply false or imprudently brought, but are part and parcel to an ongoing criminal enterprise engaged in by the above named witnesses and others in Cherokee County which has the effect of denying all the citizens of the county in the due course of the laws.  

Set date for hearing at court’s convenience

Petitioner contacted Cherokee County Attorney, Craig Caldwell and left a message notifying Caldwell that petitioner intended to challenge the sufficiency of the allegation against petitioner and that petitioner would be making allegations of wrong-doing against  Evans, Caldwell, Fletcher, Dowling, and Martin.  Petitioner asked that, if Caldwell and the others named did not intend to stipulate to allegations by petitioner to please notify petitioner of a convenient time to appear for an examining trial in Denton County.  Caldwell did not return petitioner’s call and therefore, petitioner is unable to suggest a date that would be convenient for the named witnesses.  Therefore, petitioner moves the court to attach said witnesses to appear at a time convenient to the court.   

Propriety of attaching witnesses
The common understanding of the purpose of an examining trial is to collect sufficient evidence to allow a neutral magistrate to make a fair and just determination of probable cause.  There are, however, other reasons for holding an examining trial.  

The traditional and statutory purposes of an examining trial are (1) to determine whether there exists sufficient evidence of guilt to hold a suspect accused of criminal conduct; (2) to determine whether bail should be allowed and if so, the amount of bail; and (3) to perpetuate the testimony of witnesses, including any voluntary statement the suspect may wish to make. Harris v. State, 457 S.W.2d 903 (Tex.Cr.App. 1970)
Petitioner, in the instant case, has cause to perpetuate testimony which may be valuable to the state and petitioner in impending future state actions.  Petitioner maintains that the perpetuation of testimony in an examining trial held in the instant case, will provide evidence of far greater crimes that go to a pattern of public corruption.  Petitioner seeks no special favor, only the fair and just administration of justice.  In the instant cause, the perpetuation of testimony of the above witnesses will act to serve the purpose of justice and, therefore, petitioner moves the court to attach the above witnesses at a time convenient to the court to hold a proper examining trial.  

Respectfully submitted



Cause No. ________________


Order
It is hereby ordered that and examining trial is set in the instant cause to be held on the ____ of _________________, 2009 at _______A.M.___  P.M. ___.  
It is also hereby ordered that Joe Evans, Craig Fletcher, Craig Caldwell, Donna Dowling, and Cheryl Martin be attached as witnesses and compelled to appear as witnesses.  



________________________________



Presiding Judge
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