CAUSE No: ________


	State of texas
VS

Randall D. Kelton


	§§§§§
	IN THE County COURT at law
Cherokee COUNTY, TEXAS




motion for examining trial and sanctions
Now comes Randall D. Kelton, hereinafter referred to as “defendant” and moves the magistrate court to hold an examining in accordance with Chapter 16 Texas Code of Criminal Procedure and prefer sanctions against Assistant Denton County District Attorney Harder Burke for cause shown below: 
rule 12 challenge to denton county prosecutor

Defendant in the above titled cause hereby issues a challenge to the Denton County District Attorney to show that it has standing to file in the instant cause.  The allegation arises out of Cherokee County, Texas.  The Denton County District Attorney has no jurisdiction over a cause out of Cherokee County, Texas.  

No proper service

The “Motion to Dismiss” as filed by the Denton County District Attorney is insufficient to and no service was made to defendant in violation of the Texas Rules of Criminal Procedure and, therefore, may not be heard by the court.  

Denton County District Attorney motion frivolous and fraudulent

counsel lied about Examining trial requirement 
The “Motion to Dismiss” as filed by the Denton County District Attorney is frivolous and a fraud on the court as the motion miss-states the law in the case.  Counsel represented to the court that “Chapter 16 Texas Code of Criminal Procedure provides that and examining trial shall be held only in the county where the offense is charge(sic)d” is patently false.  Chapter 16 supra provides no such thing.   Article 15.16 Texas Code of Criminal Procedure provides as follows: 
Art. 15.16.  HOW WARRANT IS EXECUTED.  

The officer or person executing a warrant of arrest shall without unnecessary delay take the person or have him taken before the magistrate who issued the warrant or before the magistrate named in the warrant, if the magistrate is in the same county where the person is arrested.  If the issuing or named magistrate is in another county, the person arrested shall without unnecessary delay be taken before some magistrate in the county in which he was arrested.  (emphasis added)
Notwithstanding Subsection (a), to provide more expeditiously to the person arrested the warnings described by Article 15.17, the officer or person executing the arrest warrant may as permitted by that article take the person arrested before a magistrate in a county other than the county of arrest.  

It should be remembered, we are not talking about a justice of peace court here, but rather, a magistrate’s court.  When defendant surrendered to the magistrate in Denton County, defendant was under arrest and was before a magistrate of the county wherein the arrest was made as contemplated by Article 15.16 supra.  

counsel lied about court’s duty to hold examining trial
In the instant case, counsel, in the “Motion to Dismiss,” falsely represented to the court that “examining trials are not allowed in misdemeanor cases.”  The statement is patently false.  The district attorney references (Clark v State, 417 S.W. 2d 402) in support of the statement.  
We do not construe Art. 16.01 of the 1965 Code as guaranteeing to an accused the right to an examining trial in a misdemeanor case. See: Ex parte Way, 48 Tex. Crim. 584, 89 S.W. 1075, wherein it was held that under the 1925 Code there was no necessity for an examining trial in a misdemeanor case. Further, there is no showing that appellant requested or was denied an examining trial. (Clark v State, 417 S.W. 2d 402)
In the above case, there is no reference to the defendant being arrested.  While it may be presumed that he was, the question is not before the court, therefore, the court did not consider the question of bail.  

The question before this magistrate court is rather or not the court has the power to hold an examining trial.  That question is answered by Article 2.10 and 2.11 Texas Code of Criminal Procedure: 

Art. 2.10. DUTY OF MAGISTRATES.  It is the duty of every magistrate to preserve the peace within his jurisdiction by the use of all lawful means;  to issue all process intended to aid in preventing and suppressing crime;  to cause the arrest of offenders by the use of lawful means in order that they may be brought to punishment.

Acts 1965, 59th Leg., vol. 2, p. 317, ch. 722.

Art. 2.11. EXAMINING COURT.  When the magistrate sits for the purpose of inquiring into a criminal accusation against any person, this is called an examining court.

“ [28]   
Maximum protection of individual rights could be assured by requiring a magistrate's review of the factual justification prior to any arrest, but such a requirement would constitute an intolerable handicap for legitimate law enforcement. Thus, while the Court has expressed a preference for the use of arrest warrants when feasible, Beck v. Ohio, at 96; Wong Sun v. United States, 371 U.S. 471, 479-482 (1963), it has never invalidated an arrest supported by probable cause solely because the officers failed to secure a warrant. See Ker v. California, 374 U.S. 23 (1963); Draper v. United States, 358 U.S. 307 (1959); Trupiano v. United States, 334 U.S. 699, 705 (1948). 

The issue has also been clearly addressed by 
[29]    Under this practical compromise, a policeman's on-the-scene assessment of probable cause provides legal justification for arresting a person suspected of crime, and for a brief period of detention to take the administrative steps incident to arrest. Once the suspect is in custody, however, the reasons that justify dispensing with the magistrate's neutral judgment evaporate. There no longer is any danger that the suspect will escape or commit further crimes while the police submit their evidence to a magistrate. And, while the State's reasons for taking summary action subside, the suspect's need for a neutral determination of probable cause increases significantly. The consequences of prolonged detention may be more serious than the interference occasioned by arrest. Pretrial confinement may imperil the suspect's job, interrupt his source of income, and impair his family relationships. See R. Goldfarb, Ransom 32-91 (1965); L. Katz, Justice Is the Crime 51-62 (1972. Even pretrial release may be accompanied by burdensome conditions that effect a significant restraint of liberty. See, e. g., 18 U. S. C. 3146 (a)(2, (5). When the stakes are this high, the detached judgment of a neutral magistrate is essential if the Fourth Amendment is to furnish meaningful protection from unfounded interference with liberty. Accordingly, we hold that the Fourth Amendment requires a judicial determination of probable cause as a prerequisite to extended restraint of liberty following arrest.” GERSTEIN v. PUGH ET AL, 95 S. Ct. 854, 420 U.S. 103, 43 L. Ed. 2d 54, 1975.SCT.40602

In the instant case, a warrant was issued, but no bail set.  In order for the magistrate to protect the constitutional right of the accused, the magistrate had a duty, first to determine if sufficient probable cause existed to bind defendant over for trial, and second, to set bail as is the right of defendant.  
Under Texas law, there is only one way for a magistrate to make a determination of probable cause and that procedure is stipulated by Chapter 16 supra.  The procedure is not a 15.17 hearing or magistration or any other legal fiction concocted by the prosecutors to hide the fact that no examining trial is performed as a matter of standing policy.  

Examining trial as requisite to protect constitutional right to bail

Failure on the part of the magistrate to provide bail to the defendant would have the effect of denying defendant in the due course of the laws by denying defendant in a constitutionally protected right.  
THE TEXAS CONSTITUTION   ARTICLE 1. BILL OF RIGHTS

Sec. 11.  BAIL.  All prisoners shall be bailable by sufficient sureties, unless for capital offenses, when the proof is evident; but this provision shall not be so construed as to prevent bail after indictment found upon examination of the evidence, in such manner as may be prescribed by law.

Before the magistrate can set bail, the magistrate must hold an examining trial.  

Article 17.05  WHEN BAIL IS TAKEN
A bail bond is entered into either before a magistrate, upon an examination of a criminal accusation, or before a judge upon an application under habeas corpus; or is taken from the petitioner by a peace officer if authorized by '‘Article 17.20, 17.21, or 17.22.

In the instant case, defendant has a number of rights enumerated in Chapter 16 supra.  In order for the magistrate to be able to protect those rights, the magistrate is authorized to delay the examining trial for the limited purpose of affording defendant opportunity to secure counsel and for the state to provide counsel for the state at an examining trial.  

Art. 16.01. EXAMINING TRIAL.  

When the accused has been brought before a magistrate for an examining trial that officer shall proceed to examine into the truth of the accusation made, allowing the accused, however, sufficient time to procure counsel. In a proper case, the magistrate may appoint counsel to represent an accused in such examining trial only, to be compensated as otherwise provided in this Code. The accused in any felony case shall have the right to an examining trial before indictment in the county having jurisdiction of the offense, whether he be in custody or on bail, at which time the magistrate at the hearing shall determine the amount or sufficiency of bail, if a bailable case. If the accused has been transferred for criminal prosecution after a hearing under Section 54.02, Family Code, the accused may be granted an examining trial at the discretion of the court.

Defendant does not claim that an examining trial is a protected constitutional right, but rather, a statutory requirement in order that the state may first acquire jurisdiction by a proper finding of probable cause then the setting of bail.    
Prayer

 Defendant moves the magistrate court to hold an examining trial in accordance with the requirements set forth above. 
Defendant further moves the court to impose sanctions against Assistant Denton County District Attorney Hardy Burke in an amount the magistrate considers sufficient to insure no further frivolous and perjurous documents will be filed with this magistrate court.  

Respectfully, 

__________________  
Randall Kelton

PO Box 1

Boyd, TX 76023

940-399-9922

randy@ruleoflawradio.com

VERIFICATION





I, Randall d. Kelton, do swear and affirm that all statements made herein are true and accurate, in all respects.


SWORN TO AND SUBSCRIBED BEFORE ME, __________________, on the ______ day of _________, 2009, which witnesses my hand and seal of office.  Notary signature:  ____________________________
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