THE IOWA DISTRICT FOR POTTAWATTAMIE COUNTY

US BANK NATIONAL ASSOCIATION, 

AT TRUSTEE FOR SASCO 2007-WF1 


EQUITY NO. 04781 EQCV 099516

V.  









WENDY J WILLIAMS, SPOUSE OF

 ENDY J WILLIAMS, MORTGAGE 

ELECTRONIC RIGISTRATION SYSTEMS, INC. 

BRIEF IN SUPPORT
AS NOMINEE FOR LENDER, SOUTHSTAR

OF DEFENDANTS
FUNDING, LLC, GARY BEATTY, STATE OF

RESISTANCE TO 
IOWA, AND PARTIES IN POSSESSION


SUMMARY JUDGMENT
DEFENDANTS

PLAIN STATEMENT

1. DEFENDANTS Clovis and Wendy Colley (hereinafter Defendants) would like the court to take notice of a couple of things. When Plaintiffs objected to Proceeding for Lack of Ratification of commencement there was one idea behind it. The same reasons the Federal Court implemented the rule. That is to protect the defendant from commercial harm in case the real party in interest shows up with a claim after the one without standing has been awarded.

We would like the court to take notice that the Mortgage Companies have been in big trouble for sloppy paperwork and questionable practices. Defendants ask the court to  take notice of the fact that this instant case is being prosecuted on uncertified Xerox copies and that U.S. Bank has not made an appearance. 

Plaintiff would also like to point out that nothing chapter 554 of the Iowa code was meant by the Iowa Legislature to be used to obscure possession of the Promissory note by merely alleging possession. Plaintiff offers no competent evidence that they are holder in due course of the prommisory note.
§ 5.1003:3 Duplicate inadmissible—Unfairness

Rule 5.1003 also provides that production of the original may be required where "in the circumstances it would be unfair to admit the duplicate in lieu of the original." Although the rule itself does not provide criteria for determining the existence of such unfairness, several possible circumstances can be suggested.

Initially, where the representational quality of the duplicate is not adequate, fairness may dictate production of the original.[FN1] If the duplicate is incomplete or if a different impression or different qualities would be apparent from the original, admission of the duplicate may be precluded. Relatedly, when the accuracy of the duplicate is seriously challenged, as when portions are illegible, production of the original may be necessary.[FN2] Finally, exclusion of a duplicate could be required in circumstances where the original was destroyed in bad faith by the party offering the duplicate.[FN3] Other circumstances may also arise, and Rule 5.1003 affords the trial court broad discretion to either admit or exclude a duplicate in any given case.[FN13]

And affidavits support of motion for summary judgment.

1.981(5) Form of affidavits; further testimony; defense required. Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or filed therewith. The court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, further affidavits, or oral testimony. When a motion for summary judgment is made and supported as provided in this rule, an adverse party may not rest upon the mere allegations or denials in the pleadings, but the response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial. If the adverse party does not so respond, summary judgment, if appropriate, shall be entered.

2. Defendant has plead fraud in the inducement.

In action on note wherein plaintiff's petition alleged that note was initially obtained and negotiated as part of a fraudulent scheme by all defendants except the guarantor, entire record disclosed a genuine material fact issue as to whether plaintiff was a holder in due course, precluding summary judgment. Continental Illinois Nat. Bank & Trust Co. of Chicago v. Security State Bank, Algona, 1970, 182 N.W.2d 116. Judgment  185.3(16)
3. Plaintiff has Plead a defense in Recoupment.

Where an action upon a negotiable instrument is brought and defendant effectively asserts any recognized legal defense thereto the determination as to whether plaintiff qualifies as a holder in due course is then ordinarily a fact issue. Continental Illinois Nat. Bank & Trust Co. of Chicago v. Security State Bank, Algona, 1970, 182 N.W.2d 116. Bills And Notes
4. Plaintiff has yet to prove anything through a competent fact witness. Plaintiff is merely alleging facts and hoping to shift the burden of proof of their allegations onto the Defendants.

Party seeking summary judgment bears the burden of proof. Clinkscales v. Nelson Securities, Inc., 2005, 697 N.W.2d 836. Judgment  185(2)
When evidence supporting motion for summary judgment does not establish absence of genuine issue, summary judgment must be denied even if no opposing evidence is presented. Jensen v. Turnbridge Ltd. Partnership, App.1993, 505 N.W.2d 500. Judgment  185(6)
Burden is on the party moving for summary judgment to prove the facts are undisputed. Faeth v. State Farm Mut. Auto. Ins. Co., 2005, 707 N.W.2d 328. Judgment  185(2)
Upon motion for summary judgment, nonmoving party may not rest upon the mere allegations of his pleading, but must set forth specific facts showing the existence of a genuine issue for trial. Hlubek v. Pelecky, 2005, 701 N.W.2d 93. Judgment  185(2)
Party moving for summary judgment has the burden of showing the nonexistence of a material fact. Hlubek v. Pelecky, 2005, 701 N.W.2d 93. Judgment  185(2)
Party seeking summary judgment bears the burden of proof. Clinkscales v. Nelson Securities, Inc., 2005, 697 N.W.2d 836. Judgment  185(2)
RESPECTFULLY SUBMITTED,

Clovis and Wendy Colley 

4859 Decatur Street

Omaha Nebraska

Tel: 402-980-4710

By Clovis Colley_______________________________

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on September___, 2009

He served a true and correct copy of the foregoing answer, 
to the following address, by U.S. First Class Mail, postage prepaid to:

David M. Erickson (AT0002422)

The Davis Brown Tower

215 10th Street, Suite 1300

Des Moines Iowa 50309-3993

By Clovis Colley

____________________

Clovis and Wendy Colley

4859 Decatur Street 

Omaha Nebraska
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