IN THE IOWA DISTRICT FOR POTTAWATTAMIE COUNTY

US BANK NATIONAL ASSOCIATION, 

AT TRUSTEE FOR SASCO 2007-WF1

V.   






EQUITY NO. 04781 EQCV
099516
WENDY J WILLIAMS, SPOUSE OF 

MOTION TO STRIKE 
WENDY J WILLIAMS, MORTGAGE

AFFIDAVIT AND
ELECTRONIC RIGISTRATION SYSTEMS, 
EXHIBITS
INC. 

AS NOMINEE FOR LENDER, SOUTHSTAR

FUNDING, LLC, GARY BEATTY, STATE OF

IOWA, AND PARTIES IN POSSESSION

DEFENDANTS

COMES NOW Clovis and Wendy Colley and for their Motion Moves this Court to Strike Plaintiffs non conforming affidavit as to wit;

1. Plaintiffs affidavit in support of Plaintiffs motion for Summary Judgment by Herman John Kennerty, for the following reasons, that sworn and certified copies of papers referred to by said affidavit are not attached to thereto and affiant testifies to validity of signatures of note and mortgage without first hand knowledge. Said affidavit does not conform to Iowa Rules of Civil Procedure rules 1.981(5) and 5.1003.

2. Plaintiffs exhibit “A” of alleged promissory note attached to Plaintiffs original Foreclosure Petition, for the following reasons, it is not a sworn or certified copy and is an unfair duplicate because it fails to contain alleged indorsements and does not appear to be duplicated in its entirety and a genuine question has been raised as to its authenticity by the defendant. Admitting Duplicate of Promissory note severely prejudices Defendants in the event that Plaintiff is not in fact the holder in Due Course and subsequently the Real Holder in Due course comes to collect. Defendants request court to take notice of that possibility. Duplicate of the Said exhibit does not conform with Iowa Rules of Civil Procedure 5.1003. 

BRIEF

A. 1.981(5) Form of affidavits; further testimony; defense required. Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or filed therewith. The court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, further affidavits, or oral testimony. When a motion for summary judgment is made and supported as provided in this rule, an adverse party may not rest upon the mere allegations or denials in the pleadings, but the response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial. If the adverse party does not so respond, summary judgment, if appropriate, shall be entered.

B. Rule 5.1003 Admissibility of duplicates. A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) under the circumstances, admission of the duplicate would be unfair. 
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