demand for effective counsel


‘Cause No.  50481
 






Date:  _______________

NOTICE TO COURT 

demand for effective COUNSEL

NOW COMES Randall D. Kelton, hereinafter referred to as “Defendant” in the above numbered cause and notices the court as follows:  

demand

The court shall not construe this document as a request or motion, but rather, simply as notice that defendant will take his life in his own hands and not trust to some shyster attorney acting in concert and collusion with the prosecution in an effort coerce defendant into taking a deal and deny defendant in a fair trial.  Defendant will direct his own defense and defendant’s contracted attorney shall act as counsel for defendant.
Defendant has contracted with an attorney, William E. Kelly, Bar #11240480, hereinafter referred to as “attorney,” to act as counsel.  Defendant acted in trust with attorney and gave said attorney opportunity to properly represent defendant, however, said attorney failed and refused to uphold the trust of the contract to which attorney bound himself on acceptance of some seven thousand five hundred dollars consideration.  It is, therefore, in the best interest of defendant that defendant stand as primary party in interest and relegate attorney to counsel.  Attorney is bound in contract to defendant and defendant demands of attorney faithfully fulfill said contract.  Defendant adamantly objects to any attempt on the part of attorney to resign from contracted representation.  
Defendant also puts the court on notice that attorney is bound to defendant in private contract constitutionally exempted from the powers of the court to interfere.  Defendant demands that the court in no way attempt to interfere with the private contract between defendant and attorney.  
NOTICE BY SPECIAL APPEARANCE AND OFFER OF PROOF

In any event, the Accused informs this court that he does not want an attorney to represent him. He wants to defend himself and to control his own defense (Faretta v. California, 422 U.S. 806 (1975), and 28 USC 1654), but does not want to be stripped of his Sixth Amendment right to have meaningful and effective assistance of counsel, as that right is literally guaranteed by the Sixth Amendment. 

Here it is well to note that the Sixth Amendment does not even mention representation by counsel. It does not speak in terms of representation by counsel, but rather “Assistance of Counsel”, which implies that the Accused is defending himself, and controlling his own defense. It is expected that this court will demonstrate a commendable judicial ability in both harmonizing and implementing these fundamental rights. Accused informs this court that he does not want to proceed al I alone, without any counsel at al I, without the assistance of subordinate counsel to help him.  

It is further expected that the Accused will not be forced to waive his constitutional right to defend himself, while controlling his own defense (Faretta, supra), in order to exercise his Sixth Amendment right of assistance of counsel. Although in a different context, in Simmons v. U.S., 390 U.S. 377, 394 (1968), the U.S. Supreme Court found it intolerable to force an accused to waive one constitutional right in order to enjoy another.  

Likewise, it is even more intolerable to force anyone to waive their rights to precious due process of law and to subject themselves to inferior “administrative due process”. NOTICE BY SPECIAL APPEARANCE AND OFFER OF PROOF 3 

“It is revolting to have no better reason for a rule of law than that it was laid down in the time of Henry V. It is still more revolting if the grounds upon which it is laid down have vanished long since, and the rule simply persists from blind imitation of the past”. Holmes, The Path of Law, 10 Harv. L. Rev. 457, 469 (1897)  

It is further expected that the Accused will have meaningful and effective assistance of counsel at each and every step of any and all proceedings in order that he will not be denied due process of law. (Powell v. Alabama, 287 U.S. 45, 69 (1932); Argersinger v. HamI in, 407 U.S. 25, 28 (1972))  

Accused cautions this court against misconstruing his discussion regarding assistance of counsel.  He is not talking about advisory counsel, co-counsel, or stand-by counsel. He focuses the court’s attention upon the Sixth Amendment’s assistance of counsel, because that is what that Amendment expressly guarantees.  

It is also well to note that “an assistant, however expert, is still an assistant”, (Faretta, supra, at 820.)  

Accused will at all times refuse to enter a plea to the violations alleged in the subject declaration, whether it is offered by the plaintiff in the arena of “administrative due process” or information/indictment. Accused does not wish in any way to confer jurisdiction voluntarily to any court in regard to the violations alleged 

Accused will not enter a plea due to the total want of jurisdiction of the government to continue its actions against the Accused.  

Voluntary jurisdiction is not to be assumed or presumed at any time by either the government or the court in regard to the within so-cal led “cause of action.  

The Accused is filing this document with the court, not of his own free will, but under the threat of arrest and incarceration (and by special appearance only), and as such, this document is in no way to be construed as being filed voluntarily.  

Accused herein makes a permanent standing objection as to this court’s having jurisdiction in the within “cause of action”. 

The term “defendant” is used herein for the sole purpose of identifying the Accused, and the use of said term is in no way to be construed as conferring jurisdiction. 

For al I the foregoing reasons, Accused respectfully suggests that this court dismiss the declaration/case immediately and outright, or appoint meaningful and effective counsel to assist him at each and every step of any and all proceedings.                                                                                                                                                  
 NOTICE BY SPECIAL APPEARANCE AND OFFER OF PROOF 

Respectfully submitted

CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of above and foregoing has been hand delivered to the Counsel for the State herein, on this the ____day of ______________, 2009, in accordance with the rules governing same.

_____________________

IN THE County COURT at law


Cherokee  COUNTY, TEXAS





State of texas


VS


Randall D. Kelton





§§§§§§§§§§§§§§§§








VERIFICATION


I, __________________, do swear and affirm that all statements made herein are true and accurate, in all respects.


SWORN TO AND SUBSCRIBED BEFORE ME, __________________, on the ______ day of ���������____________, 2009, which witnesses my hand and seal of office.


_________________________________











________________________


Dan Vernon West








Name
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