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15th day of May, 2007

challenge to jurisdiction

Now comes Randall D. Kelton, hereinafter referred to as Defendant and moves the court to dismiss the prosecution for cause shown.

Summons insufficient

Defendant is in possession of a letter from the clerk of the court informing Defendant that the case, Citation No. 158162 2, has been scheduled to convene.  With all due respect to the court, what does "scheduled to convene" mean.  Defendant has not been advised the purpose of the hearing so that Defendant may have opportunity to prepare.  Is the hearing an arraignment?  If so I have already identified myself to the court and entered a plea.  Is the hearing a pre-trial hearing, if so, I have received no notice of any motions being filed in the court which would authorize the court to summon me under Article 28.01 Texas Code of Criminal Procedure.  

Defendant alleges, the instant summons is insufficient on its face and is a abuse of process as it commands Defendant to appear without stating the purpose of the hearing so as to deny Defendant proper notice as prescribed by the Texas Code of Criminal Procedure.  

 Citation fails to state a claim  

The citation issued by a City of Keller Police Department officer makes no claim of a violation of any law, statute, or rule which would give Defendant notice of the specific allegation so that Defendant may prepare a proper defense.

Abuse of process

Defendant was issued a citation by a City of Keller police officer which acted as a summons to the City of Keller Municipal Court.  As the police officer is not a judicial officer, it must be presumed the citation was issued under the authority of the municipal court.  As a citation my only be issued upon the arrest of the individual the court has a duty to inquire into the sufficiency of the allegation.  Until such an examination is made and a proper order issued by the court, the court can have no jurisdiction.  The Texas Transportation Code specifically directs that the citation shall state a date and time to appear before a magistrate.  The citation contains a due date, but it is not clear from the document what the "due date" refers to.  It certainly was not a summons to appear before a magistrate as prescribed by the Transportation Code as Defendant appeared within the limits of the "due date" and demanded to be brought before a magistrate.  Defendant was informed that no magistrate was available.  It was clear from the interaction with the clerks of the court that the magistrate had no intention of being present for the hearing Defendant had been summoned to.  

By the above, the judge of the municipal court abused her discrection and falsely summoned Defendant to the court and is thereby disqualified to act in any official capacity as the act alleged amounts to an act of Official Oppression as defined by Section 39.03 Texas Penal Code.

Criminal acts under color of authority

Judge Irby, on the 12th day of July, 2007, acted in clear and direct violation of 27.004 Government Code by failing to keep all papers and records of the municipal court of the City of Keller open for public inspection as all reasonable times.  After my request for access to a court appearance docket, Judge Irby demanded a written request under the authority of the rules of court.  However, neither the rules of court or the Open Government Act apply in this case as the court is a municipal court and, thereby, fall under 27.004 Government Code.  By refusing to provide the document requested, Judge Irby violated a law relating to her office and denied Defendant in a right to a public court.  Such an act is defined as an act of Official Oppression as defined by Section 39.03 Texas Penal Code.  In as much as the court is now criminal, the court may not exercise any jurisdiction.  

Due course dismissal

Defendant, by the instant cause, has been subjected to official abuse and mistreatment in violation of the due course of the laws of the State of Texas and, thereby, has a right to the dismissal of all charges against Defendant.  

Respectfully, 

__________________ 

Randall D. Kelton
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v.


Randall D. Kelton
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