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McCormick on Evidence 



1. Title 6. Privilege: Constitutional, The Privilege Concerning Improperly Obtained Evidence, Exceptions to Exclusion: (C) Inevitable Discovery


Corpus Juris Secundum: Grand Juries 



2. Witnesses and Evidence, Relation of Inquiry to Illegally Obtained Evidence, In General


California Jurisprudence: Criminal Law: Trial 



3. Derivative Use of Evidence, Generally, Exclusion as "Fruit of the Poisonous Tree"


California Jurisprudence: Criminal Law: Rights of the Accused 



4. Right to Counsel, Overview, Proceedings at Which Right Applies Generally--Specific Proceedings at Which Counsel is Not Required


Searches & Seizures, Arrests & Confessions 



5. Exclusionary Rule, Government Defenses to Allegations of Taint--Inevitable Discovery


Searches & Seizures, Arrests & Confessions 



6. Exclusionary Rule, Government Defenses to Allegations of Taint


Searches & Seizures, Arrests & Confessions 



7. Exclusionary Rule, Tainted Evidence Subject to Exclusion


Am.Jur.2d: Evidence 



8. Evidence Derived from Illegally Obtained Evidence, "Fruit of the Poisonous Tree" Doctrine, Suppression of Tainted Derivative Evidence


Key Number 
modify 



9. CRIMINAL LAW

Key Number graphicIn general >  Effect of illegal conduct on other evidence


Key Number 
modify 



10. CRIMINAL LAW

Key Number graphicUnlawful search or seizure >  In general
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Link to History 
1. U.S. v. Crews,

502 F.3d 1130, 07 Cal. Daily Op. Serv. 10,958, 2007 Daily Journal D.A.R. 14,036, C.A.9 (Or.), September 10, 2007 (NO. 06-30414, 06-30589)

...unlawful search cannot constitute proof against the victim of the search. Wong Sun v. United States, 371 U.S. 471, 484, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963) . This “exclusionary rule” extends to both direct and indirect products of such unlawful searches. Id. Therefore, the Supreme Court has held that “verbal evidence which derives so immediately from an unlawful ...


Citing References Available 
2. U.S. v. $186,416.00 in U.S. Currency,

527 F.Supp.2d 1103, C.D.Cal., August 10, 2007 (NO. CV 05-6703 SVW(SHX))

...Unlawful Search or Seizure 110 k394 4(5) Search Under Warrant 110 k394 4(8) k. Execution and Return of Warrant. Fruit of poisonous tree doctrine should not apply to evidence derived from non-constitutional violation of federal criminal procedure rule related to search warrants, even where search itself has been suppressed. Fed.Rules Cr.Proc.Rule 41, 18 U.S.C.A . [25] Criminal Law 110 394.4(8) 110 Criminal Law 110XVII Evidence 110XVII(I) Competency in General 110 k394 Evidence Wrongfully Obtained 110 k394 4 Unlawful Search or Seizure 110 k394 4(5) Search Under Warrant 110 k394 4(8) k. Execution and Return of Warrant. Fruit of poisonous tree doctrine did not apply to preclude government's use in federal civil forfeiture proceedings for currency seized as part of local police search of state-licensed medicinal...



3. U.S. v. Chavez-Chavez,

Slip Copy, 2008 WL 1847229, S.D.Cal., April 22, 2008 (NO. 07CR1408 WQH)

...derivative evidence.” Rather, the “question of attenuation inevitably is largely a matter of degree. Whether derivative evidence is admitted or excluded “will depend upon the precise role the illegal seizure in fact played in the subsequent discovery.” . The baseline inquiry in evaluating taint is not whether an unlawful search was the ‘impetus' for the investigation or whether there is an unbroken ‘causal chain’ between the search ...


Link to KeyCite Red Flag Severe Negative Treatment 
4. People v. Molina,

Not Reported in Cal.Rptr.3d, 2007 WL 1123587, Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115), Cal.App. 2 Dist., April 17, 2007 (NO. B190554)

...search and seizure must be excluded. ( People v. Williams (1999) 20 Cal.4th 119, 125.) The exclusionary rule also requires exclusion of any derivative evidence that is the product of the primary evidence or that is an indirect result of the unlawful search “up to the point at which the connection with the unlawful search becomes ‘so attenuated as to dissipate the taint.’ [Citation.]” ( Murray v. United States (1988) 487 U.S. 533, 536-537 [108 S.Ct. 2529, 101 L.Ed.2d 472]. ) The purpose of the exclusionary rule is deterrence. Presumably if the government knows it cannot rely on evidence gained in violation of a criminal defendant's constitutional rights, it will be less inclined to violate those rights. To this end, the rule is designed to prevent police officers from being...


Citing References Available 
5. People v. Superior Court,

143 Cal.App.4th 1183, 49 Cal.Rptr.3d 831, 213 Ed. Law Rep. 714, 06 Cal. Daily Op. Serv. 9614, 2006 Daily Journal D.A.R. 13,745, Cal.App. 6 Dist., October 11, 2006 (NO. H029017)

...ruling were subject to appellate court's independent review. U.S.C.A. Const.Amend. 4 . [4] Criminal Law 110 394.4(1) 110 Criminal Law 110XVII Evidence 110XVII(I) Competency in General 110 k394 Evidence Wrongfully Obtained 110 k394 4 Unlawful Search or Seizure 110 k394 4(1) k. In General. Court of Appeal examines the legal issues surrounding the potential suppression of evidence derived from a police search and seizure by applying federal constitutional standards. U.S.C.A. Const.Amend. 4 . [5] Searches and Seizures 349 23 349 Searches and Seizures 349I In General 349 k23 k. Fourth Amendment and Reasonableness in General. The Fourth Amendment does not proscribe all state-initiated searches and seizures; it merely proscribes those which are unreasonable. U.S.C.A. Const.Amend. 4 . [6] Searches and Seizures 349 23 349 Searches and Seizures 349I In...
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6. People v. Williford,

Not Reported in Cal.Rptr.3d, 2006 WL 301116, Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115), Cal.App. 5 Dist., February 09, 2006 (NO. F047120)

...derivative evidence resulting from an unlawful search or seizure may be inadmissible. However, the United States Supreme Court has held that similar derivative evidence rules ...


Link to KeyCite Red Flag Severe Negative Treatment 
7. People v. Gonzalez,

Not Reported in Cal.Rptr.3d, 2006 WL 3791291, Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115), Cal.App. 3 Dist., December 27, 2006 (NO. C051403)

...searched the vehicle, where he found a suitcase containing more drug paraphernalia. Defendant was arrested and charged with seven counts of drug-related offenses. He pled not guilty to all charges and filed a motion to suppress all evidence derived from his encounter with Deputy West as fruit of an unlawful search ...
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8. People v. Inman,

Not Reported in Cal.Rptr.3d, 2007 WL 512404, Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115), Cal.App. 5 Dist., February 20, 2007 (NO. F048997)

...unlawful] ), any information collected as a result of that entry, i.e., the statements made by defendant to Cavazos, were tainted and could not serve as the basis for probable cause to support the search warrant (see Murray v. United States (1988) 487 U.S. 533, 540 [observations made after unlawful warrantless entry cannot be used to establish probable cause for a search warrant]; Burrows v. Superior Court (1974) 13 Cal.3d 238, 251 [consent to search given immediately following an illegal entry or search is invalid because it is inseparable from the unlawful conduct]; People v. Roberts (1956) 47 Cal.2d 374, 377, 303 P.2d 721 [search warrant based on observations made after unlawful entry is invalid] ). Under the long-standing “independent source” rule, however, courts may admit evidence...


Link to KeyCite yellow flag negative treatment 
9. U.S. v. Diaz,

Not Reported in F.Supp.2d, 2006 WL 3193770, N.D.Cal., November 02, 2006 (NO. CR 05-0167 WHA)

...search was done after the initial stop, the second stop was not derivative of the initial illegality. Id. at 785. “[H]ere the information actually used to” run the computer check on defendant Fort “was independent of” the illegal search. Accordingly, “there is no reason to suppress the evidence” tainted by the unlawful conduct because no evidence derived from the illegal stop. United States v. Miller, 822 F.2d 828, 831 (9th Cir.1987) (internal citations omitted). Officer Knoble's illegal search ...


Link to KeyCite Red Flag Severe Negative Treatment 
10. People v. Reyes,

Not Reported in Cal.Rptr.3d, 2005 WL 2420428, Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115), Cal.App. 2 Dist., October 03, 2005 (NO. B176063)

...unlawful search need not be suppressed if a search warrant had issued for the items and that warrant had been based on an independent source: where none of the information submitted in support of the search warrant was derived from or related to the initial illegal entry but was instead based on information known to the police before the illegal entry or search ...


Link to History 
11. People v. Navarro,

138 Cal.App.4th 146, 41 Cal.Rptr.3d 164, 06 Cal. Daily Op. Serv. 2690, 2006 Daily Journal D.A.R. 3851, Cal.App. 2 Dist., March 30, 2006 (NO. B173591, B175513)

...search warrant or the evidence derived from that warrant. C. The Statutory Privilege, Standing Alone, Does Not Permit the Search Warrant to Be Quashed [11] Finally, appellants contend that the statutory privilege by itself ( Evid.Code, § 952 ) provides a proper basis for quashing the warrant and suppressing its derivative evidence ...
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12. People v. Navarro,

32 Cal.Rptr.3d 706, Previously published at: 131 Cal.App.4th 1326 (Cal. Rules of Court, Rules 976, 977, 979), 05 Cal. Daily Op. Serv. 7311, 2005 Daily Journal D.A.R. 9908, Cal.App. 2 Dist., August 15, 2005 (NO. B173591, B175513)

...search warrant or the evidence derived from that warrant. C. The Statutory Privilege, Standing Alone, Does Not Permit the Search Warrant to Be Quashed Finally, the Navarro appellants contend that the statutory privilege by itself ( Evid.Code, § 952) provides a proper basis for quashing the warrant and suppressing its derivative evidence ...


Link to History 
13. People v. Jackson,

129 Cal.App.4th 129, 28 Cal.Rptr.3d 136, 05 Cal. Daily Op. Serv. 4877, 05 Cal. Daily Op. Serv. 3896, 2005 Daily Journal D.A.R. 6645, 2005 Daily Journal D.A.R. 5308, Cal.App. 2 Dist., May 09, 2005 (NO. B125364)

...search. FN19 [FN19. ] Section 629.72 states: “Any person in any trial, hearing, or proceeding, may move to suppress some or all of the contents of any intercepted wire . communications, or evidence derived ...


Link to History 
14. Hansen v. Schubert,

459 F.Supp.2d 973, E.D.Cal., September 28, 2006 (NO. CIV. S-020850FCDGGH)

...evidence Schubert independently derived from his own investigation and the opinions he obtained from legal experts, there was a “substantial basis” for the judge's determination that “probable cause” existed to issue a search ...


Link to History 
15. U.S. v. Quoc Viet Hoang,

486 F.3d 1156, 07 Cal. Daily Op. Serv. 5263, 2007 Daily Journal D.A.R. 6751, C.A.9 (Hawai'i), May 14, 2007 (NO. 05-10669)

...evidence obtained or derived from the seizure and search of the package as having been obtained in violation of the Fourth Amendment. He made claims relating to both search and seizure. He asserted that there was no reasonable suspicion to support detaining the package initially; the inspector's confiscation was a seizure unsupported by probable cause; and the initial random search lacked individualized suspicion. He also claimed that the dog sniff was an illegal search ...


Citing References Available 
16. U.S. v. Higareda,

Slip Copy, 2007 WL 1971942, S.D.Cal., June 14, 2007 (NO. 07CR487WQH)

...search was not legal. Defendant Higareda contends that all of the evidence obtained as a direct result of the illegal entry and search, including any physical evidence seized and the statements of all individuals interviewed on that day flowed directly from the initial illegal entry into the apartment and should be suppressed. The exclusionary rule, which bars the admission of evidence obtained in violation of the United States Constitution, extends beyond the direct products of unlawful action to indirect evidence derived from the illegal conduct. See Wong Sun v. United States, 371 U.S. 471, 484, 83 S.Ct. 407, 416, 9 L.Ed.2d 441 (1963) . In Wong Sun, the United States Supreme Court concluded that “verbal evidence which derives so immediately from an unlawful ...


Link to History 
17. In re Jaime P.,

40 Cal.4th 128, 146 P.3d 965, 51 Cal.Rptr.3d 430, 06 Cal. Daily Op. Serv. 10,933, Cal., November 30, 2006 (NO. S135263)

...search may not be justified by a parole search condition of which the searching officer is unaware, should be dispositive of this case.” ( Ibid. ) We recently considered whether prior knowledge of a search condition is required to uphold an otherwise unlawful search of the residence of an adult parolee, concluding the search “may not be justified by the circumstance that the suspect was subject to a search condition of which the law enforcement officers were unaware when the search was conducted.” ( Sanders, supra, 31 Cal.4th at p. 335, 2 Cal.Rptr.3d 630, 73 P.3d 496, italics added, fn. omitted.) This is so, we reasoned, because “whether a search is reasonable must be determined based upon the circumstances known to the officer when the ...



18. U.S. v. Qing Li,

Slip Copy, 2008 WL 789899, S.D.Cal., March 20, 2008 (NO. 07 CR 2915 JM)

...derivative evidence, including evidence collected through the use of a pen register/trap and trace, search ...


Link to History 
19. U.S. v. McCaney,

177 Fed.Appx. 704, 2006 WL 1068973, (Not Selected for publication in the Federal Reporter), C.A.9 (Cal.), April 24, 2006 (NO. 04-50578)

...search warrant for the Nevens and Welch boxes on October 1, 2002, was not derivative of the unlawful search ...
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20. People v. Saldana,

Not Reported in Cal.Rptr.3d, 2005 WL 1774938, Nonpublished/Noncitable (Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115), Cal.App. 2 Dist., July 28, 2005 (NO. B174669, B178228)

...search, the motion would or should have been granted. Moreover, where police conduct violates the Fourth Amendment, not only the evidence improperly seized (“primary evidence”), but also all evidence obtained as a result of such conduct (“derivative evidence”), is subject to exclusion. ( People v. Williams (1988) 45 Cal.3d 1268, 1299 .) Primary evidence is automatically subject to suppression, whereas the derivative evidence is excluded only if it is “tainted” by, i.e., causally linked to, the unlawful conduct of the police. ( Ibid. ) Courts recognize three methods by which the prosecution may show a break in the chain of causation between the Fourth Amendment violation and the derivative evidence ...
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