court of inquiry request



October 27, 2006

REQUEST FOR EXAMINATING TRIAL 

AND PETITION FOR COURT OF INQUIRY

Now comes Randall D. Kelton, hereinafter referred to as Petitioner, and moves the court to examine into the sufficiency of allegations made herein to determine the existence of probable cause to believe the accused charged herein have violated laws relating to their duties as public officials.  Petitioner further moves the court to petition for a court of inquiry into the activities of those accused herein.  In support of requested action Petitioner will show the following:  

Statement of facts

On the 23rd day of July, 2007, I approached the bailiff for the Travis County grand jury as she sat before the door of the room where the grand jury was preparing to meet.  I presented the bailiff with 12 folders, each containing a criminal affidavit and attached statement of probable cause notifying the grand jury that Claire Dawson Brown, the assistant district attorney for Travis County, with a criminal violation of Articles 37.10, 38.05, and 39.03 Texas Penal Code.  Upon presenting same to the bailiff, I instructed her to instruct the foreman that I had business with the grand jury and to give the folders to the foreman.  

Instead of acting as instructed, the bailiff called the accused, Claire Brown, spoke a minute or two, then offered me the phone telling me Ms. Brown wanted to talk to me.  I refused to talk to Ms. Brown, as she was the accused and such communication would act to compromise her and the judicial process.  The bailiff told Ms. Brown that I refused to talk to her but she must have insisted as the bailiff again offered me the phone which I again refused to take.  

In a couple minutes Ms. Brown appeared with an armed investigator.  Ms. Brown attempted to initiate a conversation with me which I immediately interrupted and requested that she leave immediately as she was the person herein accused and her presence compromised her.   Instead of leaving Ms. Brown introduced me to her armed investigator whom I also directed to leave and secure a police officer who was not directly connected to the prosecutor's office.  The investigator refused.  

Claire Brown told me to take back my complaints to which I refused.  She then told me that if I did not take them back that she would throw them in the trash.  The bailiff said she would shred them if I did not take them back.  Again I refused then left the office and went to security in the court building and filed a statement with the Sheirff's Department.  The Deputy refused to accept criminal complaints from me at the time.  

It appears there is some sort of agreement among public officials in Travis County wherein all refuse to take complaints against other public officials.   The allegations against Claire Brown involved an earlier incident wherein Ms. Brown interfered with my attempt to make the grand jury aware of criminal accusations against public officials.  Ms. Brown, instead, insisted I leave the complaints with her, which I did, on the promise that she would give them to the grand jury, which she did not.  

Duties of officers

Upon having it made known to her that a public official has violated a law relating to his office, Ms. Brown, being an assistant district attorney was without discrection in the matter.  She is directed by Article 2.03 Texas Code of Criminal Procedure as follows: 

Art. 2.03.  Neglect of duty

(a) It shall be the duty of the attorney representing the State to present by information to the court having jurisdiction, any officer for neglect or failure of any duty enjoined upon such officer, when such neglect or failure can be presented by information, whenever it shall come to the knowledge of said attorney that there has been a neglect or failure of duty upon the part of said officer; and he shall bring to the notice of the grand jury any act of violation of law or neglect or failure of duty upon the part of any officer, when such violation, neglect or failure is not presented by information, and whenever the same may come to his knowledge.

(b) It is the duty of the trial court, the attorney representing the accused, the attorney representing the state and all peace officers to so conduct themselves as to insure a fair trial for both the state and the defendant, not impair the presumption of innocence, and at the same time afford the public the benefits of a free press.

In Miller v. State, the only case on point, the courts clearly held that Article 2.03 supra, placed upon the district attorney a duty to present.  In this case 20 persons were arrested for class C misdemeanor gambling, but only one was prosecuted.  After conviction and on appeal he alleged selective prosecution but the court held: 

No other participants at the lake house were similarly situated as appellant, the sheriff of Brazos County. Further, district attorney has a duty to present to the grand jury any information of official misconduct by an officer. Tex. Code Crim. P. Ann. art. 2.03 (Vernon 1977). We find that appellant fails to meet the second part of the test because the State had legitimate reasons to only prosecute appellant. We overrule point of error five. Miller v. State, 874 S.W.2d 908, *; 1994 Tex. App. LEXIS 836

As the Texas Code of Criminal Procedure clearly directs the prosecuting attorney to reduce the complaint to an information and submit both to the grand jury, the prosecutor is without discrection.  

Our law consists of numerous interlacing checks and balances which must always be maintained in order to preserve our constitutional form of government. 

It is apparent that our procedure, which authorizes prosecutions by information presented by the prosecuting attorney, is bottomed upon the proposition that there must be a supporting affidavit, without which an information cannot be lawfully presented. WILMA HAZEL KENNEDY v. STATE (02/09/55) 276 S.W.2d 291, 161 Tex. Crim. 303

The Court went on to say:

The rule was so well established by the former court of appeals that opinions after 1891 routinely followed it without further explication. But there are strong public policy considerations dictating the rule.

An information is a "primary pleading in a criminal action on the part of the State," Article 27.01, V.A.C.C.P., a written pleading in behalf of the State drawn, filed and presented by a prosecuting attorney charging an accused with an offense that may be prosecuted under the law. Article 21.20, V.A.C.C.P. in order to "protect its citizens from the inherent dangers arising from the concentration of power in any one individual," Kennedy v. State, <!--REF-->161 Tex. Crim. 303,<!--/REF--> <!--REF-->276 S.W.2d 291<!--/REF--> (1955) (Opinion on Motion for Rehearing, at 664), the Legislature precluded a prosecutor from presenting an information "until affidavit has been made by some credible person charging the defendant with an offense," and also mandated, "The affidavit shall be filed with the information." Article 21.22, supra. Such an affidavit is, of course, a complaint within the meaning of Article 15.04, V.A.C.C.P. "In other words, a prosecuting attorney is not authorized to institute prosecutions in the county court upon his independent act or of his own volition." Kennedy v. State, supra, at 294. One may not be "both the accuser and the prosecutor is misdemeanor cases." Wells v. State, <!--REF-->516 S.W.2d 663,<!--/REF--> at 664 (Tex.Cr.App. 1974). Compare Glass v. State, <!--REF-->162 Tex. Crim. 598,<!--/REF--> <!--REF-->288 S.W.2d 522<!--/REF--> (1956); Catchings v. State, <!--REF-->162 Tex. Crim. 342,<!--/REF--> <!--REF-->285 S.W.2d 233,<!--/REF--> at 234 (1955).
Not only was Ms. Brown directed by law to present the complaint and information to the grand jury by Article 2.03 supra, she was also directed by Article 2.05 Texas Code of Criminal Procedure as follows; 

Art. 2.05. [29] [35] [36] WHEN COMPLAINT IS MADE. 

If the offense be a misdemeanor, the attorney shall forthwith prepare an information based upon such complaint and file the same in the court having jurisdiction;  provided, that in counties having no county attorney, misdemeanor cases may be tried upon complaint alone, without an information, provided, however, in counties having one or more criminal district courts an information must be filed in each misdemeanor case.  If the offense be a felony, he shall forthwith file the complaint with a magistrate of the county.

The law in Texas is clearly written and the intent in clear from the normal meanings of the terms.  Prosecutors in Texas are attorneys employed by the state as counsel, not judges.  In Texas, judges make judicial determinations of probable cause, judges decide rather or not to pursue prosecution and in the case of felony allegations, grand juries make these decisions, not prosecutors.  

In fact, it has been held, long ago and recently, that the filing of a complaint accusing one of a felony offense with a justice of the peace is the initial step in the commencement of a prosecution under Texas law. Baskins v. State, 75 Tex. Crim. 537, 171 S.W. 723, 725 (1914); Ex parte Clear, 573 S.W.2d 224, 228 (Tex.Cr.App. 1978). The above cited by the court in  Rios v State 688 S.W.2d 642

Article 32.02 Texas Code of Criminal Procedure specifically forbids a prosecutor from dismissing a prosecution, however, by this criminal maneuver, the prosecutor circumvents the prohibition and accrues the power denied by legislative mandate.  

Art. 32.02.  Dismissal by state's attorney

The attorney representing the State may, by permission of the court, dismiss a criminal action at any time upon filing a written statement with the papers in the case setting out his reasons for such dismissal, which shall be incorporated in the judgment of dismissal. No case shall be dismissed without the consent of the presiding judge.

By this act the prosecutor exercises powers reserved for judicial officers, specifically judges, and thereby, acts in impersonation of said judicial officer.  

§ 37.11. Impersonating Public Servant

(a) A person commits an offense if he:

impersonates a public servant with intent to induce another to submit to his pretended official authority or to rely on his pretended official acts; or

knowingly purports to exercise any function of a public servant or of a public office, including that of a judge and court, and the position or office through which he purports to exercise a function of a public servant or public office has no lawful existence under the constitution or laws of this state or of the United States.

(b) An offense under this section is a felony of the third degree.

The legal system in Texas is in a terrible mess.  Most every step from arrest to trial, as presently practiced, is not only wrong, it is very specifically against particular law.  I would address these issues, but, with prosecutors deciding rather or not they want to do their jobs, there is no place to address these issues.  The real issue becomes the prosecutor him or herself.  

I assure the court, there is more, however, this is sufficient to warrant a court of inquiry into the practices of the prosecuting attorney and the Travis County Sheriff's Department.  

PRAYER

In consideration of the above allegations, I pray of the court to hold an examination into the varsity and validity of the allegations and assertions made and move the court to prepare and file an affidavit in accordance with Article 52.01(b) and request that the presiding judge of the administrative judicial district appoint a district judge to commence a Court of Inquiry.  

Respectfully submitted

IN THE district court


_____ judicial district


travis county, texas





IN THE MATTER OF


A COURT OF INQUIRY
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