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STATE OF TEXAS

   §

WISE COUNTY COURT







   §




 VS.


   §

     AT LAW







   §



RANDALL D. KELTON
   §

WISE COUNTY, TEXAS


MOTION TO DISMISS DUE PROCESS AND EQUAL PROTECTION

TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW, Randall D. Kelton, Movant here and Defendant, hereinafter referred to in the first person singular, in the above styled and numbered cause and makes this his Motion as follows: 


STATUTORY SUPPORT


In reliance on the following laws, citations and legal precedences, this motion is brought before the court:

DUE PROCESS


The United States Constitution provides that no person may be deprived of life, liberty, or property without due process of law;
 the analogous provision in the Texas Constitution declares that no citizen of this state may be deprived of life, liberty, property, privileges, or immunities, or be in any manner disfranchised, except by the due course of the law of the land.
  The latter provision is also contained in the Code of Criminal Procedure.


Due process of law is the application of the law as it exists, in the fair and regular course of administrative procedure.
  Due process has been said to require that an accused be accorded that fundamental fairness that is necessary to due administration of justice.
  And due process precludes subjecting an individual to the arbitrary exercise of the powers of government, unrestrained by established principles of private rights.


Due process rights guaranteed by the United States and Texas Constitutions to persons accused of crime must be strictly observed.  The legislature, executive, or courts may not disregard them.
  They are not the subject of judicial discretion.
  However, the legislature may prescribe the manner of asserting and enforcing the rights.


A statute must accord due process of law. Nothing is paramount to this requirement.
  


 EQUAL PROTECTION


The equal protection clause of the Fourteenth Amendment
 permits the states a wide scope of discretion in enacting laws, including criminal laws, that affect some groups of citizens differently than others.
  But under the Fourteenth Amendment  no state can deprive particular persons or classes of persons of equal impartial justice under the law


Statutes defining crimes and punishment must operate in a uniform manner on individuals of the class embraced in the law, 
 and must require the same treatment of all who are in like conditions and circumstances.
  A law that makes different punishments follow the same criminal acts in different political subdivisions of the state fails to accord equal protection of h laws.


PROSECUTORIAL OR JUDICIAL VINDICTIVENESS

The due process concept of prosecutorial or judicial vindictiveness holds that it is a due process violation of the most basic sort to punish a person because he has done what eh law plainly allows him to do, and that it is patently unconstitutional for an agent of the state to pursue a course of action whose objective is to penalize a person for relying on his legal rights.
  


If prosecutor's decisions on whom to prosecute are made on a discriminatory basis with an improper motive, prosecutor's actions may constitute a violation of the constitutional guarantee of equal protection.
  


An equal protection clause claim need not involve a policy toward entire class of persons; it is sufficient if state acts so as to discriminate intentionally against one person because of person's membership in a discrete class.
  


In order to support a claim of discriminatory prosecution, defendant must present facts tending to establish that the prosecution was based on an unjustifiable standard or that it was the result of intentional and purposeful discrimination.
  


If defendant can establish intentional discrimination in the enforcement of a statute, in absence of a valid exercise of prosecutorial discretion, this may be interpreted as a violation of equal protection and a defense to charge.


Under the Fourteenth Amendment, persons accused of violating criminal statutes are protected from persistent selective and intentional discrimination in enforcement of statutes in absence of valid exercise of prosecutorial discretion.


OFFICIAL OPPRESSION

A public official, after taking an oath to uphold the laws of the State of Texas and protect the Constitution of the United States, and after accepting the public's tax money as salary to do with as he pleases, owes to each and every member of the public an obligation to abide by that oath subject to the punishments as defined in §39.03 Penal Code as follows:


"(a)
A public servant acting under color of his office or employment commits an offense if he:




(1)
intentionally subjects another to mistreatment or to arrest, detention, search, seizure, dispossession, assessment, or lien that he knows is unlawful; 




(2)
intentionally denies or impedes another in the exercise or enjoyment of any right, privilege, power, or immunity, knowing his conduct is unlawful; or




(3)
intentionally subjects another to sexual harassment.


(b)
for the purposes of this section, a public servant acts under color of his office or employment if he acts or purports to act in an official capacity or takes advantage of such actual or purported capacity.


(d)
An offense under this section is a Class A misdemeanor.

  If said public official violates that oath, he has done more than simply committed a criminal act, he has violated a trust.  


ALLEGATIONS AND ASSERTIONS IN SUPPORT OF MOTION

All of the following, I do allege and swear are the true and accurate occurrences preceding and necessitating this and the actions requested herein;


CONCLUSION

SPECIFIC ORDERS HEREIN REQUESTED


  
In reliance on the preceding precedence and statements of fact, I pray of the court the following:


APPOINT SPECIAL PROSECUTOR


In the interests of justice, Movant pleads with the court to appoint an unbiased prosecutor to investigate into the activities of the County Attorney in this case and into the methods by which he has conducted the operations of his office in consideration of the ABA Standards as cited above, and into the refusal of the District Attorney and the Wise County Sheriff to investigate serious allegations against one of there officers.  



  Granted_____  Denied_____ to which defendant excepts.

PREFER CHARGES AGAINST ARRESTING OFFICERS

In consideration of the egregious violations of State and Federal law, established precedence, and common decency, I pray of the Court to act in accordance with State law as defined by Attorney General Opinion JM 500, and cause charges to be filed with the appropriate court clerk as follows: 


David Davis for the charges as enumerated in the complaint filed with the District Attorney, Barry Green and contained in attachment A.



  Granted_____  Denied_____ to which defendant excepts.
Adam McGlaughlin for the charges as enumerated in the complaint filed with the District Attorney, Barry Green and contained in Attachment A.



  Granted_____  Denied_____ to which defendant excepts.

Steven Hale for violating laws relating to his office, specifically: 


Article 2.02, 2.03, 2.04, 2.05, 14.06, 15.17, 51.13 C.C.P.


Standard 3-2.5, 3-2.9(a)&(c), 3-3.1(a), 3-3.7,(a),(b)(iv),(v),(c),(d), 3-3.11(c),3-5.1, American Bar Association Standards for the Prosecutorial Function



  Granted_____  Denied_____ to which defendant excepts.

Judge Mary Motsenbocker for violations of:  Articles 14.06, 51.13 C.C.P.



  Granted_____  Denied_____ to which defendant excepts.

TRESPASS AB INITIO

In consideration of the violations of law and established precedence to the detriment of myself and the abridgment of my rights to be free from malicious prosecution, false arrest, false imprisonment, serious bodily injury without due cause, that the Court declare the arresting officers, David Davis and Adam McGlaughlin, as trespassers ab initio and declare that any testimony concerning said incidence to considered as contaminated by bias and that all said testimony be withheld from consideration.  



  Granted_____  Denied_____ to which defendant excepts.

DUE PROCESS

That all charges against me be dismissed because of the gross infringement of my right to due process under the laws and the prosecution's egregious violations of same.



  Granted_____  Denied_____ to which defendant excepts.

EQUAL PROTECTION

That the Court rule dismiss all charges against me due to the gross violations of my right to equal protection under the law.



  Granted_____  Denied_____ to which defendant excepts.

PRAYER


Now comes Randall D. Kelton, Defendant, and pray the Court grant this motion in all things. 








Respectfully submitted,








______________________








Randall D. Kelton








Po Box 113








Boyd, Tx 76023








(817) 433-5070


CERTIFICATE OF SERVICE


On this 26 day of February, 1999,  a true and correct copy of the foregoing Motion was delivered to Steven Hale, County Attorney, Wise County Courthouse, Decatur, Texas 76234.








________________________








Randall D. Kelton


ORDER

This the 26 day of February, 1999, the foregoing motion having been presented and heard by the Court, it is hereby ORDERED that:


All relief requested is hereby granted.








__________________________








Judge Presiding

The relief requested is granted in part as follows:

____________________________________________________________

____________________________________________________________

____________________________________________________________








__________________________








Judge Presiding

All relief requested is DENIED, to which action Defendant excepts.








__________________________







Judge Presiding
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