
Cause No: __________









Date: ___________

CHALLENGE TO JURISDICTION

NO CHARGING INSTRUMENT IN COURT RECORD

NOW COMES Randall D. Kelton, hereinafter referred to as "Defendant" in the above numbered cause and moves the court to disqualify itself for lack of jurisdiction.  

NO ORDER CONFERRING JURISDICTION ON COURT

Defendant was arrested, transported to the Williamson County Jail, and there advised of an amount of bail.  Said bail could only be taken by a magistrate in one way: 

Article 17.05  WHEN BAIL IS TAKEN

A bail bond is entered into either before a magistrate, upon an examination of a criminal accusation, or before a judge upon an application under habeas corpus; or is taken from the Defendant by a peace officer if authorized by '‘Article 17.20, 17.21, or 17.22.

In as much as the magistrate already had a folder in his possession from which he read allegations against me and the bail that was set, it must be construed that an examining trial had been held.  Although present at the jail and under the absolute control of Williamson County, I was not allowed audience at the hearing wherein bail was set.  

 having already been set, by the only method available to the magistrate to set bail, had to have found probable cause prior to the setting of bail.  Having found probable cause, which gave the magistrate authority to set bail, the magistrate also had a duty to prepare an order committing Affiant .   

Art. 16.17. Decision of judge                               

After the examining trial has been had, the judge shall make an order committing the Defendant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require.  Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

Gerstien v Pugh is clear on this point. 

[28]    
Maximum protection of individual rights could be assured by requiring a magistrate's review of the factual justification prior to any arrest, but such a requirement would constitute an intolerable handicap for legitimate law enforcement. Thus, while the Court has expressed a preference for the use of arrest warrants when feasible, Beck v. Ohio, at 96; Wong Sun v. United States, 371 U.S. 471, 479-482 (1963), it has never invalidated an arrest supported by probable cause solely because the officers failed to secure a warrant. See Ker v. California, 374 U.S. 23 (1963); Draper v. United States, 358 U.S. 307 (1959; Trupiano v. United States, 334 U.S. 699, 705 (1948). 


[29]    
Under this practical compromise, a policeman's on-the-scene assessment of probable cause provides legal justification for arresting a person suspected of crime, and for a brief period of detention to take the administrative steps incident to arrest. Once the suspect is in custody, however, the reasons that justify dispensing with the magistrate's neutral judgment evaporate. There no longer is any danger that the suspect will escape or commit further crimes while the police submit their evidence to a magistrate. And, while the State's reasons for taking summary action subside, the suspect's need for a neutral determination of probable cause increases significantly. The consequences of prolonged detention may be more serious than the interference occasioned by arrest. Pretrial confinement may imperil the suspect's job, interrupt his source of income, and impair his family relationships. See R. Goldfarb, Ransom 32-91 (1965); L. Katz, Justice Is the Crime 51-62 (1972. Even pretrial release may be accompanied by burdensome conditions that effect a significant restraint of liberty. See, e. g., 18 U. S. C. 3146 (a)(2, (5). When the stakes are this high, the detached judgment of a neutral magistrate is essential if the Fourth Amendment is to furnish meaningful protection from unfounded interference with liberty. Accordingly, we hold that the Fourth Amendment requires a judicial determination of probable cause as a prerequisite to extended restraint of liberty following arrest. GERSTEIN v. PUGH ET AL, 95 S. Ct. 854, 420 U.S. 103, 43 L. Ed. 2d 54, 1975.SCT.40602

 The primary reason for taking the person before the magistrate is to secure this order so that the State may retain jurisdiction over Affiant .  An examination of the court record will find no order committing Affiant to the jail or setting bail prepared by magistrate within 48 hours of the preliminary hearing.  Therefore, Relator contends the bail required of Affiant is an illegal taking of Affiant s property and the court is without jurisdiction to act in the instant matter.  

NO CRMINAL ALLEGATION IN THE COURT RECORD

In order for the court to have jurisdiction some credible person must present a complaint to some magistrate.  By the above Relator addressed arguments to the court under the presumption of the existence of a criminal complaint.  It is entirely possible that a valid criminal complaint did exist when Affiant was brought before the magistrate.  An examination of the court record will find no such complaint on record.  

It is possible the arresting officer prepared just such a document.  However, if such a document was prepared and even if such a document was presented to the magistrate, said document does not appear in the court record.  If said document does exist, it has not been placed within the protection of the clerk of the court of original jurisdiction.  An examination of the court record will find no record of a criminal complaint, which was presented by anyone to any magistrate alleging a criminal act by Defendant.  

NO COURT RECORD

Subsequent to the hearing wherein probable cause was determined, magistrate was directed by Article 17.30  Texas Code of Criminal Procedure as follows:  

Art. 17.30. Shall certify proceedings                       

The magistrate, before whom an examination has taken place upon a criminal accusation, shall certify to all the proceedings had before him, as well as where he discharges, holds to bail or commits, and transmit them, sealed up, to the court before which the Defendant may be tried, writing his name across the seals of the envelope.  The voluntary statement of the Defendant, the testimony, bail bonds, and every other proceeding in the case, shall be thus delivered to the clerk of the proper court, without delay.

There in nothing in the court record to indicate the magistrate complied with the requirement of Article 17.30 supra.  In point of fact, there is nothing in the court record at all.  There is no court record.  Therefore, it must be presumed magistrate did not forward all the records of the hearing, sealed up, to the clerk of the proper court.  Said act is in direct violation of Section 37.10 Texas Penal Code: 

§ 37.10.  TAMPERING WITH GOVERNMENTAL RECORD.  

A person commits an offense if he:

knowingly makes a false entry in, or false alteration of, a governmental record;

makes, presents, or uses any record, document, or thing with knowledge of its falsity and with intent that it be taken as a genuine governmental record;

intentionally destroys, conceals, removes, or otherwise impairs the verity, legibility, or availability of a governmental record;


MAGISTRATE CONSPIRED WITH JAILER TOWARD TAMPERING WITH gOVERNMENT DOCUMENT

It is the contention and specific allegation of Relator, after the hearing wherein Affiant was set to bail, magistrate did not forward the records of the hearing to the clerk of the proper court, but rather, returned them to the jailer.  It is the specific allegation of Relator that magistrate acted in concert and collusion with jailer to deny Affiant in the due course of the laws by secreting the charges against Affiant from the clerk of the proper court, thereby, placing Affiant in a state of legal limbo, wherein Affiant finds his liberty restricted by being bound to the court, his property improperly taken by being forced to render it to a bondsman in order to secure release from jail, yet unable to render actions in his/her behalf as there is no record of the above proceedings.  It is as if Affiant exists in a state of limbo between arrest and trial.  

Prayer

Defendant moves the court to declare itself without 
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