IN THE NAME AND BY AUTHORITY OF 

THE STATE OF TEXAS:

PRIVATE 

I, Randall D. Kelton, being duly sworn, do state upon my oath that I have personal knowledge I have good reason to believe and do believe based upon the following information: 


On the 3rd day of December, 2008, Robert Fox was taken into custody by the Jacksonville Police Department.  Mr. Fox had appeared at the Cherokee County Court in response to a summons by the Cherokee County Court At Law.  The court doors were locked when the City of Jacksonville Police Department arrested Mr. Fox and took him from Rusk, Texas to the City of Jacksonville Texas and put him in jail.  


Complainant personally talked to City of Jacksonville Municipal Judge, Pete Menefee.  Judge Menefee told complainant that he had made the probable cause determination and that the judge who issued the warrant was County Court at Law Judge, Craig Fletcher.  That was interesting as Mr. Fox was summoned to appear before Judge Fletcher that morning when he was arrested, supposedly on a warrant issued by Judge Fletcher and taken to the City of Jacksonville.   The warrant, if issued by Judge Fletcher, must order any peace officer to arrest Mr. Fox and bring him before the magistrate who issued the warrant.  


Normally, when a warrant is issued, it is issued for someone not present in the courtroom.  When a judge issued a warrant in his magisterial capacity, the accused will almost never be present, as in the instant case.  Therefore, the hearing is ex parte, in that only one party is present making allegations of fact against another.  The accused is not there so s/he cannot rebut the allegations or enter exculpatory evidence.  In order to provide fundamental fairness, the magistrate must order the person brought before him so that a proper examination may be had where the accused has opportunity to rebut the evidence given by the accuser.  


In the instant case, Mr. Fox was at the court for the specific purpose of going before the very magistrate who is said to have issued the warrant.  Judge Fletcher, after having issued the warrant commanding that Mr. Fox be brought before him then summoned Mr. Fox to his courtroom, and when he arrived, had Mr. Fox arrested and taken to another city.  It has been 15 days now and Mr. Fox never has been brought before Judge Fletcher.  Article 15.16 Texas Code of Criminal Procedure specifically commands:  

“Art. 15.16.  HOW WARRANT IS EXECUTED.  

(a)
The officer or person executing a warrant of arrest shall without unnecessary delay take the person or have him taken before the magistrate who issued the warrant or before the magistrate named in the warrant, if the magistrate is in the same county where the person is arrested.  If the issuing or named magistrate is in another county, the person arrested shall without unnecessary delay be taken before some magistrate in the county in which he was arrested.


(b) Notwithstanding Subsection (a), to provide more expeditiously to the person arrested the warnings described by Article 15.17, the officer or person executing the arrest warrant may as permitted by that article take the person arrested before a magistrate in a county other than the county of arrest.”

As Mr. Fox was standing in front of the magistrate’s courtroom when arrested, it would seem that Judge Fletcher was, not only the closest magistrate, but also the magistrate who issued the warrant.  All this begs the question, “Why were the courtroom doors locked at the time Mr. Fox was summoned to the Court?”

Mr. Fox, in the instant case, has filed notice of impending civil litigation against the City of Jacksonville and the City of Jacksonville Police Department.  Specifically, the Chief of Police and a number of officers.  This is not the first time the City of Jacksonville Police has set up someone for arrest after they filed a civil action against the police.  Mr. Fox had previously been arrested by the Jacksonville Police in a contrived raid in order to entrap another party who had sued the department.  The arrest at the time was illegal and Mr. Fox subsequently notified the Department of his intent to sue, which prompted the immediate actions.  On the first arrest Mr. Fox was physically assaulted by Chief of Police Jason Daniel in the jail on camera and Mr. Fox was afraid they would harm him in their jail in order to keep him from prosecution his civil claims.  


In the instant case, instead of taking Mr. Fox before Judge Fletcher, or another magistrate in the Cherokee County Courthouse, the City of Jacksonville took Mr. Fox from Rusk, Texas to Jacksonville Texas and placed him in the City of Jacksonville Jail.  Complainant has been unable to directly communicate with Mr. Fox and cannot attest to the treatment he received, however, after numerous phone calls and repeated expressions of concern for Mr. Fox’s safety, Mr. Fox was taken back to Cherokee County and put in the county jail there where he is still being held.  

Jacksonville Municipal Judge, Pete Menefee, held a hearing and made a determination of probable cause in the matter of the arrest of Mr. Fox on the 4th of December, 2008, and set bail at $30,000.  Article 2.11 Texas Code of Criminal Procedure reads as follows: 

Art. 2.11. EXAMINING COURT.  

When the magistrate sits for the purpose of inquiring into a criminal accusation against any person, this is called an examining court.

Also, Article 17.05 Texas Code of Criminal Procedure reads as follows: 

Art. 17.05. WHEN A BAIL BOND IS GIVEN.  

A bail bond is entered into either before a magistrate, upon an examination of a criminal accusation, or before a judge upon an application under habeas corpus; or it is taken from the defendant by a peace officer if authorized by Article 17.20, 17.21, or 17.22.

According to Article 17.30 Texas Code of Criminal Procedure, Judge Menefee had a ministerial duty to seal all documents had in the hearing, and forward them to the clerk of the proper court.  

Art. 17.30. SHALL CERTIFY PROCEEDINGS.  

The magistrate, before whom an examination has taken place upon a criminal accusation, shall certify to all the proceedings had before him, as well as where he discharges, holds to bail or commits, and transmit them, sealed up, to the court before which the defendant may be tried, writing his name across the seals of the envelope. The voluntary statement of the defendant, the testimony, bail bonds, and every other proceeding in the case, shall be thus delivered to the clerk of the proper court, without delay.

When the clerk of the court receives the above referenced documents, s/he is then commanded by Article 15.26  Texas Code of Criminal Procedure as follows:  

Art. 15.26. AUTHORITY TO ARREST MUST BE MADE KNOWN.  

In executing a warrant of arrest, it shall always be made known to the accused under what authority the arrest is made. The warrant shall be executed by the arrest of the defendant. The officer need not have the warrant in his possession at the time of the arrest, provided the warrant was issued under the provisions of this Code, but upon request he shall show the warrant to the defendant as soon as possible. If the officer does not have the warrant in his possession at the time of arrest he shall then inform the defendant of the offense charged and of the fact that a warrant has been issued. The arrest warrant, and any affidavit presented to the magistrate in support of the issuance of the warrant, is public information, and beginning immediately when the warrant is executed the magistrate's clerk shall make a copy of the warrant and the affidavit available for public inspection in the clerk's office during normal business hours. A person may request the clerk to provide copies of the warrant and affidavit on payment of the cost of providing the copies. (emphasis added)


This is important in light of Article 27.11 Texas Code of Criminal Procedure which reads as follows:  

Art. 27.11. TEN DAYS ALLOWED FOR FILING PLEADINGS.  

In all cases the defendant shall be allowed ten entire days, exclusive of all fractions of a day after his arrest, and during the term of the court, to file written pleadings.

Mr. Fox has been held in excess of said ten days, but there is no cause in any court against Mr. Fox where he can file said pleas or motions.  Since the 10 day time period has expired, Mr. Fox’s right to file pleas and motions in has behalf has expired and he is now at the mercy and discretion of the court.  

The procedure for holding an examination into a criminal accusation is governed by Chapter 16 Texas Code of Criminal Procedure titled, THE COMMITMENT OR DISCHARGE OF THE ACCUSED.  

In order to give the court subject matter jurisdiction, a probable casue determination must be made and an order drafted in accordance with Article 16.17 Texas Code of Criminal Procedure which reads as follows: 

Art. 16.17. DECISION OF JUDGE.  After the examining trial has been had, the judge shall make an order committing the defendant to the jail of the proper county, discharging him or admitting him to bail, as the law and facts of the case may require. Failure of the judge to make or enter an order within 48 hours after the examining trial has been completed operates as a finding of no probable cause and the accused shall be discharged.

It is the specific allegation and assertion of complainant that no warrant exists as, if it did, it would be in the protection of the clerk of the court of jurisdiction.  As no warrant is evident, it must be presumed the original arrest was without legal authority.  In Texas there is no false arrest statute.  The statute is Kidnapping and reads as follows: 

Sec. 20.03.  KIDNAPPING.  

(a) 
A person commits an offense if he intentionally or knowingly abducts another person.


(b) 
It is an affirmative defense to prosecution under this section that:


(1) 
the abduction was not coupled with intent to use or to threaten to use deadly force;


(2)
the actor was a relative of the person abducted; and


(3)
the actor's sole intent was to assume lawful control of the victim.


(c)
An offense under this section is a felony of the third degree.

In the instant cause, absent a warrant or evidence of an offense committed in the sight or hearing of the officer, the arrest was without legal authority and is an act of kidnapping.  

Mr. Fox had every right to resist being kidnapped but was prevented from doing so by an exhibition of force by numerous individuals prominently displaying deadly weapons.  If the act of kidnapping is committed with the use of deadly weapons, the act is defined as Aggrivated Kidnapping by the Texas Penal Code as follows: 

Sec. 20.04.  AGGRAVATED KIDNAPPING.  

(a) 
A person commits an offense if he intentionally or knowingly abducts another person with the intent to:


(1) hold him for ransom or reward;


(2) use him as a shield or hostage;


(3) facilitate the commission of a felony or the flight after the attempt or commission of a felony;


(4) inflict bodily injury on him or violate or abuse him sexually;


(5) terrorize him or a third person; or


(6) interfere with the performance of any governmental or political function.


(b) 
A person commits an offense if the person intentionally or knowingly abducts another person and uses or exhibits a deadly weapon during the commission of the offense.


(c) 
Except as provided by Subsection (d), an offense under this section is a felony of the first degree.


(c) At the punishment stage of a trial, the defendant may raise the issue as to whether he voluntarily released the victim in a safe place. If the defendant proves the issue in the affirmative by a preponderance of the evidence, the offense is a felony of the second degree.  (emphasis added)  

The magistrate above, upon failing to act in accordance with Article 17.30 supra, secreted the documents referenced in Article 17.30 supra from the clerk of the court in violation of Section 37.10 Texas Penal Code.  Section 37.10 is quite long so I will only quote the relevant parts here.  

Sec. 37.10.  TAMPERING WITH GOVERNMENTAL RECORD.  

(a) 
A person commits an offense if he:


intentionally destroys, conceals, removes, or otherwise impairs the verity, legibility, or availability of a governmental record;

(c)(1)  Except as provided by Subdivisions (2), (3), and (4) and by Subsection (d), an offense 
under this section is a Class A misdemeanor unless the actor's intent is to defraud or harm 
another, in which event the offense is a state jail felony.  

Judge Fletcher, Judge Menefee, and the City of Jacksonville Police Department have all acted in concert and collusion with one another for the purpose of kidnapping Mr. Fox in order to keep him from pursing criminal and civil prosecution of the allegations made against Judge Fletcher, Judge Menefee, and members of the Jacksonville Police Department.  

In consideration of the above, I charge that heretofore, and before the making and filing of this complaint, on or before the   18th day of December, 2008, in the County of Cherokee and State of Texas, ______________________

________________, did then and there unlawfully and willfully violate ____________________________, against the peace and dignity of the State.  

_________________

Randall D. Kelton

Po Box 1

Boyd, TX 76023

940-399-9922

randy@ruleoflawradio.com
Signed and sworn before me __________________, on this day, the _____ day of _________, 2008.

                      Signed:    ____________________________________

                          Printed: 
   ____________________________________

