Motion to hold franks hearing


Cause No. 

 






Date:  _______________

Petition for Franks Hearing

Now comes Robert James Fox, hereinafter referred to as “petitioner,” and moves the court to convene a Franks hearing to determine the varasity of the testimony of officers in testimony in support of a search and seizure warrant for cause shown:

arrest warrant based on false allegations 

Daniel Franklin, petitioned for a warrant to search the property at 300 Main, Jacksonville, TX, and to seize the person of Robert James Fox, was based on two, material false statements.  In the statement dated on the 21st day of May, 2008, in paragraph 3 Franklin stated:

“I Daniel Franklin a police officer employed by the Jacksonville Police Department and assigned as an investigator with the Jacksonville Police Department am aware that said suspected party has outstanding warrants for his arrest.”    


At the time of the presentation of the AFFIDAVIT FOR SEARCH WARRANT there were no warrants for peittioner's arrest.  An assertion that there are existing warrants can hardly be considered probable cause to issue yet another.  

No complaint in the court record


On examination of the records of the clerk of the county court, petitioner can find no criminal complaint.   As a matter of fact, there are not records of any kind filed with the clerk of the county court.  In order for an accused to be able to have a Franks Hearing, and for the court to have subject matter jurisdiction, there must be such a document in the court record as, after an examining trial, wherein a determination of probable cause is made on the filing of a criminal affidavit, rather ex parte or not, the court is commanded by Article 17.30 Texas 
Code of Criminal Procedure to seal all documents had in the hearing and forward them to the clerk of the proper court.  In the case of misdemeanors above the level of class c, that would be the county clerk.  The magistrate is also commanded to prepare an order in accordance with 

Article 16.17 Texas Code of Criminal Procedure.  Absent such an order, a finding of no probable cause in entered into the record as a matter of law.  


Another problem is, the aforementioned records are not in the protection of the clerk of the court and no cause exists which would give any court jurisdiction in the instant matter.  


This creates quite a conundrum when trying to have a Franks Hearing, as the prosecution may only present evidence that is in the court record, however, there is no court record.  This brings up an even bigger problem, that of the whereabouts of the records that are, by law, directed to the clerk of the county court.  Who has those records, assuming they actually exist?  If they do exist, whoever has them to the exclusion of the clerk of the court has them on violation of Section 37.10 Texas Penal Code.  Therefore, whoever would attempt to produce them at any hearing would be stipulating to culpability under chapter 7 Texas Code of Criminal Procedure and certainly impeached as a witness.  As to the records, they are certainly compromise as they have been out of the protection of the clerk of the court and there would be no way of being sure that any records produced by a criminal could be trusted to be true and correct presented to the magistrate.  

Franklin lied about prior search being on warrant

Franklin asserts in paragraph 3 as follows:

Affiant further is aware that on 5-15-08, as search warrant was served at the suspected place and over 10,000 pills of prescription medications and controlled substances were located at the suspected place.  

On the 15th day of May, 2008, Jacksonville Police smashed a door at 300 Main, Jacksonville, TX, in order to arrest David Baugh, allegedly on an out of state warrant that, in point of fact, did not exist.  At a magistrates hearing, in clear and direct violation of the specific requirements of state law, the Jacksonville Police failed to produce a warrant and at a later hearing on a Petition for Writ of Habeas Corpus, no warrant was produced.  

All evidence is fruit of poison tree

On demonstration of the truth of the above, all evidence held by the prosecution will be demonstrated as either compromise due to felony tampering or fruits of a poison tree and not usable by the prosecution.  Therefore, a Franks Hearing is appropriate as it will save the state the time an trouble of a fruitless trial.  

Respectfully submitted




CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of above and foregoing has been hand delivered to the Counsel for the State herein, on this the ____day of ___, 2008, in accordance with the rules governing same.

_____________________

Robert James Fox

State of texas





VS





Robert James Fox





§§§§§§











IN THE COURT





Cherokee COUNTY, TEXAS





VERIFICATION


I, Robert James Fox, do swear and affirm that all statements made herein are true and accurate, in all respects.


SWORN TO AND SUBSCRIBED BEFORE ME, __________________, on the ______ day of _________, 2008, which witnesses my hand and seal of office.


_________________________________








Name





______________________


Robert James Fox


205 Rusk


Jacksonville, TX 78715
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