                                                           
Cause No. PRIVATE 








Date:  _______________

jailer due course motion and Motion to quash indictment

NOW COMES _________________, hereinafter referred to as “Defendant” in the above numbered cause and moves the court to quash the indictment in the instant prosecution for cause shown:  

SUBJECT PUnHISHED AS INTENTIONAL INTIMIDATION

Affiant was taken to jail, not because the arresting officer was unable to locate a magistrate in the county or any surrounding county, but as a matter of police policy.  Arresting officer was acting in furtherance of an ongoing set of schemes intended to punish, coerce, and intimidate Affiant in order to suppress any dissent or objection.  

Merely being arrested is for most persons an "awesome and frightening" experience, an invasion of considerable proportion. ALI, Model Code for Pre-Arraignment Procedure, Commentary 290-91 (1975); see Foley v. Connelie , 435 U.S. 291, 98 S. Ct. 1067, 55 L. Ed. 2d 287, 46 U.S.L.W. 4237, 4239 (1978) ("An arrest . . . is a serious matter for any person. . . . Even the routine traffic arrests made by the state trooper . . . can intrude on the privacy of the individual."); United States v. Watson, supra, 423 U.S. at 428 (Powell, J., concurring). ("A search may cause only annoyance and temporary inconvenience to the law-abiding citizen, assuming more serious dimension only when it turns up evidence of criminality. An arrest, however, is a serious personal intrusion regardless of whether the person seized is guilty or innocent."); Chimel v. California, supra, 395 U.S. at 776 (White, J., dissenting) ("the invasion and disruption of a [**30]  man's life and privacy which stem from his arrest are ordinarily far greater than the relatively minor intrusions attending a search of his premises."). United States v. Reed, 572 F.2d 412; 1978 U.S. App. LEXIS 11727; 3 Fed. R. Evid. Serv. (Callaghan) 155

The personal intrusion referenced by United States v. Reed supra is exactly the effect intended by the policy to arrest and transportation directly to the jail.  

In evaluating the constitutionality of conditions or restrictions of pretrial detention that implicate only the protection against deprivation of liberty without due process of law, we think that the proper inquiry is whether those conditions amount to punishment of the detainee. n16 For (HN4Go to the description of this Headnote.under the Due Process Clause), a detainee may not be punished prior to an adjudication of guilt in accordance with due process of law. n17  [*536]  See Ingraham v. Wright, 430 U.S. 651, 671-672 n. 40, 674 (1977); Kennedy v. Mendoza-Martinez, 372 U.S. 144, 165-167, 186 (1963); Wong Wing v. United States, 163 U.S. 228, 237 (1896). A person lawfully committed to pretrial detention has not been adjudged guilty of any crime. He has had only a "judicial determination of probable cause as a prerequisite to [the] extended restraint of [his] liberty following arrest." Gerstein v. Pugh, supra, at 114; see Virginia v. Paul, 148 U.S. 107, 119 (1893). And, if  [***467]  he is detained for a suspected violation of a federal law, he also has had a bail hearing. See 18 U. S. C. §§ 3146, 3148. n18 Under  [**1873]  such circumstances, the Government concededly may detain him to ensure his presence at trial and may subject him to the restrictions and conditions of the detention facility so long as those conditions and restrictions  [*537]  do not amount to punishment, or otherwise violate the Constitution. Bell v. Wolfish, 441 U.S. 520 

In the instant cause, Affiant had not been found guilty of any crime; Affiant had not yet even been accused of any crime.  Affiant was merely being held awaiting a judicial determination as to rather or not Affiant would be accused.  

By the instant cause, it is asserted and alleged, Affiant has been deliberately secreted form a magistrate who could make a determination of probable cause which would authorize the pre-trial restriction at liberty envisioned by Bell v Wolfish supra.  It is further alleged Affiant was secreted form said magistrate for the express purpose of exposing Affiant to the punishing treatment of the booking process in order to prevent Affiant from asserting or demanding his rights and to allow for the creation of a permanent criminal record.  

PRESUMPTON OF INNOCENCE DENIED

In the event Affiant had been taken to the nearest magistrate and a proper examination held into the sufficiency of the allegation resulting in a determination of no probable cause, it would have been patently illegal for the police to book the accused into jail.  Note, Texas Code of Criminal procedure Article 14.06 Supra, wherein there is a clear stipulation to, if necessary; take the person to a magistrate in an adjoining county.  It can hardly be construed that the Legislature intended the accused be booked into the jail as if already an inmate, then taken to another county to be brought before a magistrate for a determination of probable cause which could well render the booking procedure illegal.  


While the arresting officer may have had jurisdiction to arrest Defendant, at the point at which Affiant was secured in custody, arresting officer's jurisdiction "evaporated" and s/he had authority only to detain the accused for as long as it reasonably took, considering all the immediate circumstances, to bring the accused before a magistrate for an examination into the sufficiency of the allegation and a proper warrant could be secured.   The arresting agency had no authority to treat Affiant as if he had already been charged and convicted.  


Absent a showing that the booking procedure was reasonably necessary in order to protect the safety of the arresting officer or jail officials, or that the booking procedure was necessary to secure the accused from escape, there is no legal necessity for subjecting Affiant to the humiliating and punishing treatment involved in booking.  Neither would such procedures be allowed where a probable cause determination found no probable cause.  Therefore, the booking procedure, which would be a clear violation of the due course of the laws where no probable cause was found, does not become valid or proper because the accused was deliberately secreted from a magistrate.  

Delay contrived to facilitate punishment of accused

It is the specific contention and allegation of Relator that the arresting officer failed to make any attempt to locate a magistrate in order to use the pretense of an inability to locate same in order to justify exposing Affiant to the humiliation and punishment of the booking procedure and an extended period of incarceration.  Said treatment has the effect of denying Affiant in the presumption of innocence and increases the inhibiting effect intended to suppress the expression of rights by Affiant and is in violation of Section 39.03 and 71.02 Texas Penal Code.  

Accused punished by jailers


It is the further contention that, while the jail may detain the accused until such time as a magistrate can be located in the event a due diligent effort has been made to locate same, any use of the time as an opportunity to punish Affiant must be considered an intentional violation of the due course of the laws and a violation of the rights of Affiant to same.  

[*343]  The purpose of this impressively pervasive requirement of criminal procedure is plain.  A democratic society, in which respect for the dignity of all men is central, naturally guards against the misuse of the law enforcement process.  Zeal in tracking down crime is not in itself an assurance  [***826]  of soberness of judgment.  Disinterestedness in law enforcement does not alone prevent disregard of cherished liberties.  Experience has therefore counseled that safeguards must be provided against the dangers of the overzealous as well as the despotic.  The awful instruments of the criminal law cannot be entrusted to a single functionary.  The complicated process of criminal justice is therefore divided into different parts, responsibility for which is separately vested in the various participants upon whom the criminal law relies for its vindication.  Legislation  [*344]  such as this, requiring that the police must with reasonable promptness show legal cause for detaining arrested persons, constitutes an important safeguard -- not only in assuring protection for the innocent but also in securing conviction of the guilty by methods that commend themselves to a progressive and self-confident society.  For this procedural requirement checks resort to those reprehensible practices known as the "third degree" which, though universally rejected as indefensible, still find their way into use.  It aims to avoid all the evil implications of secret interrogation of persons accused of crime.  It reflects not a sentimental  [**615]  but a sturdy view of law enforcement. It outlaws easy but self-defeating ways in which brutality is substituted for brains as an instrument of crime detection. n8 A statute carrying such purposes is expressive of a general legislative policy to which courts should not be heedless when appropriate situations call for its application.

n8 "During the discussions which took place on the Indian Code of Criminal Procedure in 1872 some observations were made on the reasons which occasionally lead native police officers to apply torture to prisoners.  An experienced civil officer observed, 'There is a great deal of laziness in it.  It is far pleasanter to sit comfortably in the shade rubbing red pepper into a poor devil's eyes than to go about in the sun hunting up evidence.' This was a new view to me, but I have no doubt of its truth." Sir James Fitzjames Stephen, A History of the Criminal Law of England (1883), vol. 1, p. 442 note  Compare § §  25 and 26 of the Indian Evidence Act (1872. 
U.S v McNabb, 318 U.S. 332,343 *; 63 S. Ct. 608, **;87 L. Ed. 819, ***; 1943 U.S. LEXIS 1280  

prayer

Defendant moves the court to dismiss the instant cause with prejudice for violations of Defendant" right to fair and humane treatment and the due course of the laws of the State of Texas.  

Respectfully submitted

Sign:  _________________

Print: _________________               

VERIFICATION

I, ____________________, do swear and affirm that all statements made herein are true and accurate, in all respects.  

Sign:  ________________________

Name: _______________________

Address: _____________________

City, ST Zip:  _________________
SWORN TO AND SUBSCRIBED BEFORE ME, __________________,  on the ______ day of ​​​​​​​​​____________, 2006, which witnesses my hand and seal of office.  

_________________________________

NOTARY PUBLIC IN AND FOR 

THE STATE OF TEXAS

_____________________


VS


___________________
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IN THE _________ COURT


______________________


_______ COUNTY, TEXAS
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